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ABSTRACT 

 

This dissertation examines the incorporation of non-efficiency objectives within antitrust law, 

assessing their capacity to complement or conflict with the dominant post-Chicago School 

efficiency framework. It employs the case study of South Africa, in which the jurisdiction of 

merger review explicitly incorporates public interest considerations – such as employment, 

industrial policy, small- and medium-sized entreprise competitiveness, and the economic 

empowerment of historically disadvantaged persons – alongside standard competition analysis. 

Through a qualitative analysis of 14 merger cases, the research investigates the 

operationalization of these objectives, specifically probing their invocation by authorities, the 

assessment of merger specificity and substantiality, the design of remedial measures, and their 

final weighting against traditional competition concerns. The dissertation, through its analysis, 

argues for the feasibility of integrating non-efficiency goals as a complementary framework. It 

further posits that South African practice reflects a "wealth transfer" logic, aiming to prevent 

anticompetitive transfers of wealth from consumers, workers, small- and medium-sized 

entreprises, and disadvantaged populations to merging firms. This approach is presented as a 

potential democratization of antitrust, amplifying otherwise marginalized voices and 

legitimizing the regime through its engagement with broader socioeconomic impacts. However, 

the dissertation also identifies a critical tension originated from state interventions that 

occasionally prioritized broader industrial policy and employment agendas over a merger-

specific assessment, thereby straining the coherence of the public interest framework itself. 

 

Keywords: South Africa; antitrust; public interest; merger law; wealth transfer. 

  



 

 

RESUMO 

 

Esta dissertação analisa a incorporação de objetivos não relacionados à eficiência ao arcabouço 

antitruste, avaliando sua capacidade de complementar ou contrariar com a estrutura dominante 

de eficiência da Escola de pós-Chicago. Utiliza-se o estudo de caso da África do Sul, onde a 

jurisdição de revisão de fusões incorpora explicitamente considerações de interesse público – 

como emprego, política industrial, competitividade de pequenas e médias empresas e o 

empoderamento econômico de pessoas historicamente prejudicadas – juntamente com a análise 

tradicional de concorrência. Por meio de uma análise qualitativa de 14 casos de fusão, a 

pesquisa investiga a operacionalização desses objetivos, especificamente analisando sua 

invocação pelas autoridades, a avaliação de especificidade e substancialidade na fusão, a 

concepção de remédios e sua ponderação final em relação às preocupações tradicionais de 

concorrência. A dissertação, por meio de sua análise, argumenta a favor da viabilidade de 

integrar objetivos não relacionados à eficiência como uma estrutura complementar. Além disso, 

a dissertação argumenta que a prática sul-africana reflete uma lógica de "transferência de 

riqueza", visando impedir transferências anticoncorrenciais de riqueza de consumidores, 

trabalhadores, pequenas e médias empresas e populações prejudicadas para empresas em 

processo de fusão. Essa abordagem é apresentada como uma potencial democratização do 

antitruste, amplificando vozes marginalizadas e legitimando o regime por meio de sua análise 

de impactos socioeconômicos mais amplos. Contudo, a dissertação também identifica uma 

tensão crítica originada de intervenções estatais que, ocasionalmente, priorizaram políticas 

industriais e agendas de emprego mais amplas em detrimento de uma avaliação específica da 

fusão, comprometendo, assim, a coerência da própria estrutura de interesse público. 

 

Palavras-chave: África do Sul; antitruste; interesse público; fusões e aquisições; transferência 

de riqueza. 
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1 INTRODUCTION 

 

The rapid technological progress of recent years, with the emergence of new markets 

and large technology-based companies with a global presence, has created new challenges for 

competition policies. As Foer & Durst (2018) point out, competition authorities must be able 

to address these new situations that jeopardize the legitimacy of the antitrust system, such as 

the rise of big tech companies based on digital platforms (OECD, 2024; Chiarini, Rocha & 

Prado, 2024) and the use of economic power for political purposes, such as actions against the 

economic regulation of large companies (Khan, 2017; Wu, 2020). These new matters have 

demonstrated a certain limitation with the contemporary antitrust frameworks, resulting in 

dissatisfaction and the search for new ways to address market concentration and the political 

power of monopolies. 

These challenges are further exacerbated in the context of developing countries, which 

are further exposed to political manipulations by multinational firms and by the weakness of 

their own institutions. This is because, unlike the US and the European Union, whose 

competition laws are more mature and experienced, most peripheral nations have incorporated 

antitrust concerns into their economies only recently, as a consequence of the neoliberal reform 

agenda of the 1990s – known as the Washington Consensus (Prado, 2011; Waked, 2016). These 

nations, challenged by their goals of economic development and promotion of greater equality, 

necessarily engage their antitrust enforcement within the context of other public policies, such 

as industrial and employment, dealing with the conciliation of the global effects for each 

intervention. 

In this context, a body of literature critical of the predominance of the post-Chicago 

consensus and the sole objective of competition policy – the promotion of welfare/economic 

efficiency – is re-emerging, citing the insufficiency of the traditional framework in dealing with 

modern concerns. Examples of critiques to the model appear in authors such as Pitofsky (2008) 

and Lynn (2017), who reaffirm the need to return to more structural market approaches in order 

to take into account of other societal interests. Therefore, a growing debate is evident regarding 

how competition policy can (and should) expand its functions to encompass non-competitive 

factors in its analysis, not only, but especially, in the scenario of developing countries. 

Despite extensive scholarly debate, no consensus has yet emerged regarding how 

jurisdictions should tailor their competition policies to address the structural and developmental 

challenges faced by developing economies. Post‑Chicago School scholars underscore the need 

to refine efficiency‑based analytical frameworks to better detect and remedy abuses of market 
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power, especially those exercised by multinational corporations and large digital platforms, by 

means of incorpoating more dynamism in their analysis through the means of innovation 

(Hovenkamp & Shapiro, 2017; Salop & Shapiro, 2017; Shapiro, 2018). Conversely, other 

scholars question whether the consumer‑welfare standard alone is adequate for capturing the 

broader socio‑economic dimensions characteristic of underdeveloped markets. 

Within this debate, Singh and Dhumale (2001) advance a critical discussion on the 

objectives of competition policy in peripheral economies, arguing for the promotion of 

long‑term productivity growth through an “optimal degree of competition” (Amsden & Singh, 

1993) and through a strategic balance between inter‑firm rivalry and cooperation. 

Complementary perspectives are offered by authors such as Porter (2001) and Sidak and Teece 

(2007), who highlight innovation as a central driver of economic development. Additionally, 

Fox (2007, 2012) and Waked (2015) emphasize the relevance of social mobility and income 

distribution, contending that equity considerations must be integrated into the design and 

enforcement of competition policy. Consequently, within this revised framework, competition 

policy is understood not merely as a mechanism for enhancing short‑term efficiency, but also 

as a strategic instrument capable of fostering broader economic development when coordinated 

with complementary public policies. 

Nevertheless, substantial resistance persists regarding the incorporation of 

non‑efficiency objectives into antitrust law, largely due to the absence of a clear methodological 

framework for integrating such values into competition analysis. Pitofsky (1979) notably argues 

that the lack of an operational foundation may weaken – or even deter – efforts to advance goals 

that diverge from the traditional efficiency paradigm, as it remains uncertain how these 

alternative objectives should be reconciled with established competitive assessment tools. In 

light of this theoretical impasse surrounding non‑efficiency considerations, empirical evidence 

offers a promising avenue for advancing and enriching the ongoing debate. 

In this context, among the various jurisdictions that have incorporated broader policy 

objectives into their competition regimes, South Africa stands out as a pioneering example in 

embedding socioeconomic considerations into merger control. Its approach seeks to balance 

traditional concerns of efficiency with objectives that reflect broader public interests. South 

Africa has a history of apartheid and colonialism that had led to a highly concentrated and 

centralized economy (Davies, 2009), coupled with longstanding discriminatory policies that 

protected white farmers and businesses from African competition (OECD, 2003). After the end 

of apartheid, it was imperative to construct a more competitive, inclusive and dynamic business 

environment which would integrate the interests from workers, owners and consumers into a 
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competition policy framework explicitly oriented toward development and equity, with the aim 

of benefiting South African society as a whole (OECD, id). Accordingly, South Africa offers a 

valuable empirical case through which to examine how the incorporation of objectives beyond 

economic efficiency can shape the analytical processes and substantive outcomes of antitrust 

enforcement. 

While there are already several studies referring to the impacts that public interest 

objectives have had on South African antitrust (Changole & Boshoff, 2022; Angumuthoo et al, 

2020; Oxenham, 2012), they mostly focus on how it has created unpredictability, delays and 

additional costs to the authorities, as well as increased interventionism over the last decade. By 

contextualizing South African antitrust in an international discussion over the need for new 

objectives different from economic efficiency, and by presenting its experience as a concrete 

example of public interest enforcement, new discussions may be fostered over how this 

different framework can be implemented in other nations and if these non-efficiency goals can 

go hand-in-hand or contradict with the traditional efficiency approach. 

Thus, to develop a comprehensive understanding of the enforcement of South African 

competition law – particularly with respect to public interest objectives – this dissertation 

undertakes a case‑by‑case examination of merger control. In this sense, the present study 

focuses on the interpretative framework employed by the competition authorities. Specifically, 

it investigates the criteria used to determine when public interest issues warrant intervention, 

the analytical basis for concluding that such concerns are merger‑specific and substantial, the 

rationale underpinning the remedies proposed, and – crucially – the manner in which these 

public interest objectives are reconciled with findings related to the South African interpretation 

of economic efficiency and competition. 

In this context, the dissertation is divided into three additional parts, not counting this 

introduction. The second part discusses the purpose of modern-day antitrust law, exploring its 

underlying objectives and advancing a broader view of antitrust as a mechanism for preventing 

the abusive transfer of wealth from consumers to firms. This expanded interpretation provides 

the incorporation of additional stakeholders – namely workers and small and medium-sized 

enterprises – into the analytical framework, as well as for considering the conditions under 

which antitrust enforcement can be reconciled with industrial policy objectives.  

The third part focuses specifically on the South African antitrust, addressing its 

historical development, its institutional arrangements and, most importantly, the 

methodological approach to merger review. Fourteen merger cases are analyzed, each 

accompanied by a brief contextualization and with particular attention devoted to decisions 
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grounded in public interest considerations. This section concludes with a synthesis of the 

findings derived from the case analysis, aimed at clarifying how public interest concerns are 

operationalized in South African enforcement practice and how they are balanced against 

traditional assessments of economic efficiency. Finally, the fourth part of the dissertation 

presents the concluding remarks. 

  



15 

 

2 LITERATURE REVIEW: THE PURPOSE OF MODERN-DAY ANTITRUST 

 

2.1 DEFINITIONS AND PERSPECTIVES 

 

The actions and consequences of antitrust enforcement, as well as the measurement of 

its efficacy within a nation, must be analyzed initially in accordance to its objective. As Stucke 

(2011) highlights, defining the goals of antitrust serves various purposes. It informs the law’s 

application; it shapes policies and priorities; it alerts for gaps between actual and desired 

outcomes; and it assists the courts in applying legal standards in accordance to the selected 

objective. Additionally, the clear definition of goals for antitrust can increase accountability 

and transparency of government enforcers. Finally, it allows for cooperation between agencies 

and ensures that antitrust is not thwarted by other policies.  

In modern-day antitrust, the dominant objective is of promoting some version of 

economic efficiency. Efficiency is a broad term, with three traditional applications – allocative, 

productive and distributive – and an emerging one in the form of dynamic efficiency. Possas et 

al (1996) provide a brief explanation of each interpretation. Starting off with the notion of 

productive efficiency, it means operating the production technique installed in a given 

productive unit at a level close enough to the maximum yield theoretically allowed by a given 

technology. In more convential means, it is equivalent to operating a given product function 

while minimizing production costs. 

Meanwhile, allocative efficiency presents a stricter economic interpretation (Possas et 

al, 1996). It refers to a general equilibrium model that depends on Pareto-efficiency to function. 

This means that, besides the model relying on a static approach, it is only viable in a theoretical 

model that places competition in a general equilibrium: perfect and atomistic competition in all 

markets.  

Distributive efficiency, on the other hand, deals with the elimination of extraordinary 

profits by means of competition (Possas et al, 1996). This distributional function of markets 

considers atypical the persistence of prices that are above unitary costs, and consequently of 

profits above a given competitive “normal”. This result, however, supposes an efficient 

operation of markets throught the means of a competition capable of not only removing 

assimetries between firms and equalizing prices and costs, but also of maintaining a free entry 

and exit from the markets (i.e. no sunk costs). 

Lastly, but not least, dynamic efficiency has taken greater importance in antitrust 

literature (see e.g. Geroski, 1988; Jorde & Teece, 1992; and Baumol & Ordover, 1992). As 
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Possas et al (1996) point out, the traditional interpretation of dynamism involves a rise of 

supracompetitives prices in the present in order to justify incremental innovations that result in 

lower costs and/or higher-quality products. Yet, more modern interpretations also discuss the 

existence of innovation markets and the assessment of competition based mainly on the firms’ 

capability to innovate (see generally Gilbert & Sunshine, 1995; Katz & Shelanski, 2007; Sidak 

& Teece, 2009; and Kerber, 2017). 

The measurement of these efficiencies and the impacts upon relevant agents is done 

through the lens of economic welfare. Motta (2003) provides a review of the subject. According 

to the author, economic welfare is a measure which aggregates the welfare (or surplus) of 

different groups in the economy, typically consumers and producers. In each industry, welfare 

is given by total surplus, which is the sum of consumer surplus and producer surplus. The 

surplus of an individual consumer is given by the difference between their willingness to pay 

for a specific good and the price effectively paid. Consumer surplus (or consumer welfare) is 

then the aggregation of all consumers’ surplus. By similar logic, the surplus of an individual 

producer is the profit made by selling the good in question. Producer surplus results, therefore, 

in the sum of all profits made by producers in the specified industry.  

From these definitions, it follows that, other things being equal, an increase in price 

for the sold good reduces consumer surplus and increases producer surplus. However, in general 

the increase in profits derived from an increase in prices does not compensate for the reduction 

in consumer surplus (Motta, 2003). Hence, welfare is the lowest on monopoly prices and the 

highest when it equals the marginal cost of production. Yet, the topic of distribution is not 

addressed by this approach. According to Motta (2003), the welfare measure summarises how 

efficient a given industry is as a whole, but does not address how equal or unequal income is 

distributed. 

Nevertheless, there is a discussion preciding over the use of total welfare as a 

measurement and its potentially negative effects on consumer welfare. Practices such as perfect 

price discrimination by a monopolist maximizes welfare to the detriment of consumers; 

similarly, mergers that significantly decrease their fixed costs can increase total welfare by 

means of higher profits, but these originate by an increase in prices and thus a drecrease in 

consumer welfare (Motta, 2003). Consequently, while distribution of income is not treated in 

welfare analysis, the type of measurement selected results in favoring one group over the other.  

This conflict of parties also infiltrated several antitrust jurisdictions, with a lack of 

consensus over which measurement is the most ideal. Authors such as Hovenkamp (2011), 

Kahneman et al (1986) and Posner (2011) view the application of antitrust as one favorable of 
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the consumer welfare standard. These authors, based on American antitrust, highlight the 

supremacy of consumer harm over efficiency arguments when assessing merger cases, with 

consumer protection taking the lead in deciding for the approval or prohibition of a transaction. 

However, other jurisdictions, such as the ones based in Canada, Australia and New Zealand, 

tend to favor a total welfare standard (Lyons, 2002). 

Economists are also divided on the matter, with arguments being made both for a total 

welfare and for a consumer welfare objective. For instance, Besanko and Spulber (1993) argue 

that a consumer welfare standard might counteract the asymmetry generated by information 

benefits held by merging firms over the competition authorit. Neven and Röller (2000) also 

suggest that the consumer welfare standard might be a way to combat the bias that can be 

generated by the lobbying of firms. A last argument is brought by Motta (2003) over the 

simplicity of the consumer welfare analysis for the courts, since it relies only on the assessment 

of price effects.   

At the same time, however, Motta (2003) presents several problems with the adoption 

of a consumer welfare standard. Firstly, it does not take into account the gains made by firms, 

which can impact consumers if these are also businessmen or own dividends. Secondly, a 

maximization of consumer surplus would lead to pricing at the marginal cost, depriving firms 

of profits and the ability to effectively invest. This leads to the third problem, that these firms 

would, without profits, be unable to innovate and introduce new products into the market, at 

least in a static view. In the end, most economists favor a total welfare approach, but there 

remains to be a consensus among themselves and policymakers. 

Still, the discussion of efficiency as the objective for antitrust tends to overshadow its 

richer relationship with consumer well-being beyond economic welfare. Stucke (2011) 

understands that there is a limit at which the marginal cost from the incremental efficiency gain 

outweighs its benefit. In this context, antitrust policy, rather than simply promoting efficiencies, 

could also be used as an important instrument to disperse economic and political power and 

promote individual freedom (Davidson, 2011; Adams & Brock, 1995; Sullivan, 1977). This is 

because the concentration of private or governmental economic power is problematic – not only 

on utilitarian efficiency grounds – given its risks to any democracy. 

This broadening of antitrust concerns is not new, but based on US legislative history 

that shows how an enforcement focused on a single objective was never the priority (Elzinga, 

1977). Hofstadter (2008), for example, categorized antitrust goals as (1) economic (competition 

maximizes “economic welfare”), (2) political (antitrust principles “intended to block private 
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accumulations of power and protect democratic government”), and (3) social and moral 

(competitive process served as a “disciplinary machinery” for character development). 

Analyzing the Sherman Act’s legislative history, Stucke (2011) highlights several 

points that the US Supreme Court noted on concerns about concentration of wealth and power 

in the hands of a few. In different cases over the years, US Congress sought to: (a) prevent the 

concentration of markets and “preserve […] an organization of industry in small firms…”; (b) 

protect firms’ “right of freedom to trade”; (c) promote consumer welfare, allocative efficiency, 

and price competition; (d) “protect the public from the failure of the market”; (e) preserve 

economic freedom and the right to compete; (f) condemn practices that “completely shut out 

competitors […] from the opportunities to build up trade in any community…”; (g) “secure 

equality of opportunity and to protect the public against evils commonly incident to destruction 

of competition through monopolies and combinations in restraint of trade”; and (h) “be a 

comprehensive charter of economic liberty aimed at preserving free and unfettered 

competition.” These concerns, although aligned with the notion of economic welfare, reveal a 

more generalized objective for antitrust, to defend consumer well-being and the competition 

ambience. 

Thus, antitrust in its original conception never concerned itself solely on efficiency 

grounds. This singular interpretation, originated from the lead professor of the Chicago School, 

Robert Bork (1978), is based on the notion that the abuses of market power result in a form of 

economic inefficiency, modernly termed allocative inefficiency. In this sense, according to 

Bork’s vision, US Congress’ concern with market power would mean that its overriding goal 

was to increase allocative efficiency, thus resulting in an increase in consumer surplus. This 

interpretation, which would override Bork’s defense of atotal welfare, would result in a less 

interventionist approach to antitrust and greater faith in the market forces, all in accordance 

with a specific review of the US Congress understanding of welfare. 

However, there are problems with this view of economic welfare as the main concern 

of the US Congress, as exposed by Lande (1989). Firstly, by the time that antitrust law was 

created, the notion of economic efficiency was practically unknown (Samuelson, 1964). 

Economists at the time of the Sherman Act had no significant influence on the legislative 

(Hofstadter, 1965). And trusts at the time were even considered efficient, but nevertheless 

condemned for other reasons. As Lande continues, since the US Congress was unaware of the 

effects of supra-competitive prices on allocative efficiency, then the actual concern with market 

power originated from its transfer effects. 
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In this sense, the consideration of the US Congress with transfer effects – and that 

would eventually form the basis of the discussion over international antitrust enfocement – is 

based on the concern that firms would utilize their market power to force consumers to pay 

more for their goods and services (Lande, 1989). The US Congress was especially concerned 

that corporations would abuse their market power in order to extract wealth from consumers, 

which were of greater worry than economic efficiency (Lande, 1982). This is because the 

consumer welfare standard in effect gave consumers the property right (or entitlement) to 

purchase competitively-priced goods and therefore declared that higher-than-competitive prices 

constitute an abusive taking or extraction of consumers’ property (Lande, 1989). This concern 

with distribution would also be seen in the opposition of antitrust to monopolist privileges, the 

break-up of cartels and the condemnation of frivolous lawsuits (Hovenkamp, 2011). 

Thus, the purpose of antitrust in this view, complemented by Kirkwood and Lande 

(2008), is to protect consumers in the relevant market from anticompetitive behavior that 

exploits them – that transfers their wealth to firms with abusive market power – and to guarantee 

that the effects of competition – i.e. lower prices, better products and more choices – is 

materialized to the consumers. The only additional goal of antitrust law, according to Kirkwood 

and Lande, is the law’s determination to protect small sellers from price fixing and other 

anticompetitive behavior by buyers. This additional goal is sharply limited, however, because 

it applies only when antitrust enforcement would not cause consumers to pay supra-competitive 

prices. 

However, this interpretation of antitrust does not exclude economic welfare as one of 

its purposes, but merely reframes it as a tool to be used in the promotion of consumer well-

being, i.e. a means to an end. Indeed, as Kirkwood and Lande (2008) show, the protection of 

consumers can be equated to the US Congress’ concern with the direct purchasers of goods and 

services sold by cartels, monopolies, and the like. In other words, any direct purchaser should 

be deemed a “consumer” for antitrust purposes, regardless of what he or she decided to do with 

the good or service purchased. Otherwise, every price rise caused by a monopoly, cartel, etc. 

would have to be examined to determine whether it had been absorbed by intermediaries or 

whether, and to what degree, it had been passed on to consumers. 

Yet, it is not because antitrust must protect consumers that it should also favor an 

extreme reduction of prices from goods and services. This type of predation, as explained by 

Areeda and Hovenkamp (2002), should be condemned even though it does not result in 

consumer harm, but because it harms innocent businesses. While consumers benefit in the short 

term from the below-cost prices, these low prices should not count as an “antitrust benefit” 
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because they were not the types of low prices the antitrust laws were designed to achieve. The 

main point of the antitrust laws with regards to consumers is to prevent them from paying supra-

competitive prices, not to provide artificially low prices. 

The other tool to protect consumers, the promotion of competition, is highlighted by 

OECD (2005) as the means “to achieve broader government objectives for the economy or for 

a given industry.” In this sense, the conception of competition (as defined in part by the 

competition policy) must promote (or at least not impede) overall well-being. This, in turn, 

entails promoting (1) material well-being (income and wealth, housing, and jobs and earnings) 

and (2) quality of life (health status, work and life balance, education and skills, social 

connections, civic engagement and governance, environmental quality, personal security, and 

subjective well-being) (OECD, 2011; Hall et al, 2010). 

In summary, antitrust enforcement is based on the notion of either total welfare or 

consumer welfare. While the former allows for a view more favorable of firms’ capacity to 

dynamically invest and expand, the latter promotes a protection of consumers that is more 

aligned with the original purpose of antitrust as discussed by the US Congress. Additionally, 

the discussion of consumer welfare reveals a possible broader interpretation of authorities being 

responsible for the defense of consumer well-being. This view considers the measurement of 

consumer welfare (and efficiency) as one of the tools available in order to combat an abusive 

transfer of wealth from consumers to anticompetitive firms.  

This new perspective also offers a shift of interpretation for antitrust from an 

instrument-based policy (that of efficiency) to an agent-based one (consumers). It informs that 

only consumers are protected by antitrust law, while other agents, such as workers and small 

entrepreneurs, are either unprotected or do not receive the necessary attention. Additionally, 

antitrust is contextualized as a public policy responsible for guaranteeing that the effects of a 

competitive market are enjoyed by the consumers – i.e., newer products, higher quality, and 

cheaper prices. In this view, antitrust can not only preserve current material rights to consumers, 

but also further foster them in complementarity of industrial policy. However, such statements 

deserve a closer investigation in the manner of new agents being included in the antitrust 

framework (workers and small enterprises) and how industrial policy can or should cooperate 

with antitrust law. 

 

2.2 THE INCLUSION OF NEW AGENTS INTO ANTITRUST ENFORCEMENT 

 

2.2.1 Workers 
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The relationship between antitrust and labor has been tenuous historically, but a recent 

rediscovery of labor interest in the 2010s represents a favoring of the topic once again (Posner, 

2021). This revival of antitrust studies into labor is noteworthy due to how labor is now treated 

as a victim of the abusive use of market power, unlike the earlier days of antitrust, when it was 

treated as a perpetrator (Posner, id). This means that, instead of treating labor as an exception 

to antitrust law, or the one responsible for distortions in the market, it can now be seen as an 

agent affected by a potential abusive transfer of wealth promoted by anti-competitive firms. 

This surge of new interest for anti-competitive effects on labor is justified on the notion 

that the assumptions of a highly competitive labor market were faulty (Naidu et al, 2018). 

Various frictions such as a dispersed workforce, non-competition agreements and others have 

given employers the power to pay below-competitive wages without worrying that they will 

lose employees to competitors (Posner & Marinescu, 2020). The firms responsible for the abuse 

of market power in the labor market are categorized as monopsonists, due to being the ones that 

demand a workforce, and act in the suppression of wages in order to transfer wealth to the firms. 

Yet, nominally antitrust law applies to monopsonies as well as monopolies. As 

Hovenkamp (2023) describes, the relevant anti-competitive effects are already proscribed in 

legislation, applying equally to sellers and buyers, including the purchase of labor. 

Antipoaching agreements and other forms of collusion in wage markets are already unlawful, 

and the USA Justice Department can and has used its criminal enforcement power against them. 

Mergers that suppress wages are also covered. Thus, one would think that litigation against 

monopsonistic firms would be as frequent as product-side violations of antitrust law. 

However, authors such as Naidu et al (2018) argue for the contrary. According to them, 

antitrust laws are rarely used by government or private litigants against employers. And when 

they are used, it covers mostly against the most obvious forms of anticompetitive conduct, such 

as no-poaching agreements. Many other cases are either not alerted by the affected agents, or 

not treated with the necessary seriousness by courts. 

In this context, antitrust must analyze wages in the same manner that prices are 

considered in product markets. In a theoretical competitive equilibrium, a worker is expected 

to realize their marginal contribution to production in the form of wages (Clark, 1908). What 

counts is not previously paid-up capital but rather the expectation of future production. This 

value works in the same logic of marginal cost pricing for products: for a competitive product 

market, a firm will increase output until its incremental revenue equals the incremental cost; 
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meanwhile, in a competitive labor market, wages should rise to the point at which each worker 

receives the marginal value of their production. 

In a daily enforcement context, labor markets do not work competitively, but rather in 

a monopsonistic manner, thus driving wages below a competitive level. Posner and Marinescu 

(2020) highlight three major sources of monopsony power: concentration, search frictions, and 

job differentiation. Similarly to characteristics in a product market that allows for firms to 

increase prices above their competitive level, antitrust must pay attention to these characteristics 

that allows firms to divert from a competitive scenario and reduce worker welfare. 

The first major source of monopsony power is the concentration of employers and/or 

firms. This means that only one or a few employers hire a particular kind of worker in an area 

where they reside and commute (Azar et al, 2018). In this situation, workers who are underpaid 

by their current job are limited in their ability to substitute their job for an alternative employer 

that pays a higher wage, which grants employers the market power to suppress how much they 

pay for workers. Employer concentration also allows for collusion between recruiters, allowing 

them to more easily match wages paid. 

The second major source of monopsony power is the presence of search frictions faced 

by workers in finding new jobs (Manning, 2011). These exist because of a possible lack of 

information about alternative employment opportunities in the area or elsewhere; or, workers 

might have trouble comparing certain jobs because of intangibles like the work environment. 

And, even with good information and comparable jobs, a coordination problem between 

workers might create overapplying to specific sectors, thus reducing the chances that the 

individual might be hired. If finding a job is hard and risky, then workers will settle for a low 

wage offer rather than keep searching (Manning, id). 

Lastly, the third major source of monopsony power is job differentiation, referring to 

how different employers offer workers different sets of amenities. Examples of differentiation 

can be shift flexibility, childcare, vacation and sick time, and the overall atmosphere at work, 

such as whether it is intense, relaxed, noisy, collegial, or competitive. With such different 

characteristics, workers can have a harder time threatening to leave one job for another, which 

aids in the suppression of wages (Manning, 2011). 

Thus, similarly to how monopoly power allows for higher prices and lower quality of 

products, the result of this monopsony power, as stated by Posner and Marinescu (2020), is the 

suppression of wages and degradation of working conditions, in order to save labor costs. The 

maintenance of this monopsony power is legitimized in how a firm will gain more in reduced 

labor costs compared to its losses from lower production. Conequently, welfare is reduced not 
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only to workers who stay or decide to leave, but also to consumers that have a lower level of 

products to purchase. 

In this sense, labor and consumers complement each other in welfare effects. As 

Hovenkamp (2023) states, when product market output is strong and demand is growing, labor 

benefits as well. Yet here, consumers that assume a leading position by making purchase 

choices that, in turn, determine demand and thus the need for labor. So, any evaluation of 

antitrust role in worker welfare must consider the product market. Anticompetitive actions on 

the product market are due to harm the labor market, and vice-versa. 

However, recent studies have started to challenge this direct relationship between 

product and labor markets, showing that the concentration effects are not so direct (Azar et al, 

2018). Examples include plastic product manufacturing cement and concrete product 

manufacturing, which both have a product market HHI below the low US concentration 

threshold. However, the top occupation in plastics – “Molding, Coremaking, and Casting 

Machine Setters, Operators, and Tenders, Metal and Plastic” – has an HHI above 5,000, while 

the top occupation in cement and concrete – “Heavy and Tractor-Trailer Truck Drivers” – has 

a very low labor market HHI below 500 (Azar et al, id). Mining is also an example, as stated 

by Posner & Marinescu (2020). Firms that conduct this type of activity are often concentrated 

in the employment market, yet the products sold are sold into national or global markets that 

are typically competitive. This shows that, while product and labor market concentrations can 

influence one another, the end results are not always aligned due to geographical differences. 

Additionaly, merger analysis seems to make an exception to this problem of market 

separation. As Hovenkamp (2023) states, merger law does not make a distinction between 

product and labor markets, or even between seller and buyer restraints. Rather, it prohibits 

acquisitions of another firm where the effect of such acquisition may be substantially to lessen 

competition, or tend to create a monopoly. In this context, while merger cases have focused on 

harms on the selling side of the market (Areeda & Hovenkamp, 2016), the suppression of wages 

can be a motive for an anticompetitive merger just as much as the ability to lift product prices. 

In fact, studies that have focused on the impacts of mergers on wages tend to show this 

tactic of suppression. An article written by Benmelech et al (2018) – that analyzed competing 

manufacturing firms that owned at least one plant in a local labor market – found that their 

mergers, through the effect on concentration, suppressed wages at an economically substantive 

and statistically significant level. Another study, focused on hospital mergers, demonstrate that 

concentration in the sector decreased the wages of specialized personnel, while also finding 

lowering wages in accordance to higher concentration (Prager & Schmitt, 2019). According to 
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authors such as Mellman (2019) and Aneja & Krishnamurty (2022), this opens a gap in antitrust 

scrutiny, in the sense that mergers can be approved on the argument that prices will not increase, 

but the profits will then originate from a suppression of wages at the expense of workers.  

In conclusion, although it can be argued that economic welfare is enough to protect 

workers in the same way as consumers, the lack of worker’s inclusion in antitrust framework 

and its dependence on the benefits gained by consumers create a gap in enforcement and 

remedies. This situation can be exploited by firms especially in markets where the geographical 

markets for consumers and employees differ significantly, by way of “cross-subsidizing” a lack 

of price increase with a suppression of wages. While the damages done by anticompetitive firms 

can be remedied in order to minimize losses to consumer welfare, the lack of a proper worker 

welfare in enforcement makes this group dependent on the benefits of another group, that of 

consumers. 

 

2.2.2 Small and Medium-Sized Enterprises 

 

Although controversial, the protection of small- and medium-sized enterprises (SMEs) 

has historically been favored by several jurisdictions, even to this day. The US Supreme Court, 

for example, has acknowledged the antitrust objective to protect businesses (Hovenkamp, 

1989), citing their purpose to “perpetuate and preserve, for its own sake and in spite of possible 

cost, an organization of industry in small units which can effectively compete with each other.” 

Other nations have also endorsed SMEs into their antitrust goals, as shows Waked (2015). 

France allows for group exceptions in individual types of agreements “if they are aimed at an 

improvement of the management of small or medium-sized undertaking.” German law allows 

cooperation between SMEs by excluding them from certain restrictions that apply to large 

firms. And Canada explicitly seeks not only to promote economic efficiency, but also to protect 

SMEs. Thus, there is an active interest in incorporating these agents into antitrust enforcement.  

There are many reasons that jurisdictions, academics and politicians give to protect 

SMEs. Some argue that it is a matter of justice and social freedom (Schwartz, 1979), while 

others desire this goal in antitrust law as a means to promote decentralization and the break-up 

of powerful firms that pose a political threat (Hovenkamp, 1982). Some academics emphasize 

the importance of SMEs in the promotion of innovation (Richard, 2006), and others defend the 

right of citizens to self-employ and enter the market (Mueller, 1978). For the purposes of this 

dissertation, the focus of the debate will be on two main aspects of SMEs: local economies and 

foreign control; and economic freedom. 
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The preservation of SMEs stems from a concern to protect small communities whose 

economies are characterized by locally-owned enterprises. As Barnes (1989) discusses, this 

view is based on a notion that decentralized power and decision-making leads to an improved 

quality of life for citizens and economic health for their communities. Rather than specifically 

an attack on bigness, as Barnes continues, the worry here is at mergers that result in the 

domination of local socioeconomic interests by outside forces, usually external corporations 

that acquire a local firm. In this context, the domination of foreign corporations mean that local 

economic effects are given less weight, resulting in possible loss of customers and clients, of 

jobs and taxes to the community. 

This type of concern, notably, is not related to economic welfare, but instead relates to 

the economic and cultural survival of small communities and the transfer of wealth from these 

places to large corporations and economic centers. In this sense, as Barnes (1989) implies, a 

useful analysis would attempt to not only identify cause and effect relationships between 

outside control and local wealth, but also discern which relationships are merely the result of 

mergers and which could be incorporated into antitrust enforcement effectively. These concerns 

evidently fall into two categories, with the first relating to measures of economic and social 

well-being, while the other involves loss of power or freedom to absentee managers. 

However, the defense of these topics may risk antitrust discussing more relative 

aspects of enforcement and losing credibility. In order to effectively engage antitrust with 

merger effects on local communities, Barnes (1989) proposes two objective measures, the 

reinvestment of locally generated profits into the community and corporate charitable and civic 

contributions. One starts with evidence that the locus of control often shifts away from the 

community as a result of mergers, normally by analyzing the transfer of assets from small firms 

to big economic centers. With this, the next step is to demonstrate that an increase in foreign 

control results in a decline in the level of local reinvestment of profits derived from community 

activities and a decline in local corporate charitable contributions. Blumberg (1975) suggest 

through his research results that keeping corporations small would increase the total expenditure 

with charitable contributions. In addition, McElroy and Siegfried (1984) show how large firms 

focus on charitable contributions to their headquarters’ city, with the executives controlling 

most of fund expenditure, while contribution per employee favored the headquarters’ city 

(average of $214) compared to employees located in other cities with local plants (average of 

$43). Thus, a trade-off appears between an increase in efficiency of firms acquiring SMEs that 

are not as competitive, and a redistribution of wealth from these local communities to larger 

economic centers. 



26 

 

To combat this exercise of corporate power and promote a greater investment in local 

communities, merger law can incorporate remedies that address the transfer of wealth. 

Internalizing the decision-making of absentee managers’ firms in order to bear the local costs 

of their decisions might mean preventing firms from merging unless they agreed not to relocate 

their production processes, agreed to give reasonable notice of intent to shut down plants, or 

promised to retrain workers dislocated as a result of their corporate reorganization (Barnes, 

1989). This would aid in decentralizing production and guaranteeing that the effects of mergers 

do not affect the economy of small communities negatively, guaranteeing their share of the 

firms’ success.  

The protection of SMEs also relates to an aspect of entrepreneurial freedom, regarding 

free entry and exit in market and a right for any citizen to start a business. Barnes (1989) reveals 

two strains of opinions from judicial decisions on the subject: the first would protect SMEs in 

order to increase the freedom of individuals to be self-employed and self-reliant, and the second 

would protect SMEs with the objective of promoting an economic system that better satisfies 

consumer demands (Schwartz, 1983). As Barnes continues, a policy based on the first concern 

would encourage the enforcement of rules that gives SMEs an advantage in the competitive 

ambience. Meanwhile, the second concern would encourage the enforcement of rules that 

places large and small firms on equal footing by eliminating counterproductive advantages that 

large firms possess in dealing with buyers and sellers. 

A similar perspective highlights a Jeffersonian notion of economic freedom as a way 

to maintain economic and political freedom (Mueller, 1978). Commentators that follow this 

view embrace the importance of choosing or changing one’s way of life, which is enhanced by 

preserving the opportunity to self-employ (Hofstadter, 1955; Mueller, 1978; Pertschuck & 

Davidson, 1979). This view suggests a benefit to protecting SMEs in the promotion of 

availability of economic opportunity to citizens and the potential to exercise one’s 

entrepreneurial skill and acquire material wealth (Barnes, 1989). In other words, the importance 

here is to guarantee the removal of market barriers and impede any firm to abuse its market 

power in order to exclude rivals. The preservation of SMEs would then offer products and 

services that better match local demands, due to a more communal relationship between these 

firms and the citizens. 

Bringing this concern to merger law, Barnes (1989) concludes that neither large nor 

small firm mergers result in harm to individual liberty as long as the mergers do not result from 

or result in individual entrepreneurs being disadvantaged in the marketplace. However, the 

assumption that the acquiring firm has used no unfair tactics and that large firms are unable to 



27 

 

disadvantage small firms is critical. Contemporary discussion on the protection of small firms 

focuses more on ensuring that the competitive process is fair to small businesses than protecting 

each individual's right to be self-employed. If SMEs can adequately price their assets and 

receive due revenue from mergers, then the acquisition of these firms by large corporations 

shouldn’t be seen as an attack on economic liberty. 

All these concerns with the protection of SMEs are heavily criticized, however, due to 

several contradictions with the efficiency and consumer-welfare objectives. Bork and Browman 

(1965) highlight how favoring SMEs means legitimizing the presence of inefficient firms with 

higher costs and prices, giving privileges to local firms that don’t necessarily provide the best 

interests of consumers. Other critics argue that SMEs do not need special laws or protection 

from fierce competition (Barnes, 1989), given that current antitrust law already provides the 

foundation for fair competition and a denouncement of abusive practices against other firms. In 

a way, preserving SMEs would mean allowing for a transfer of wealth from consumers – that 

pay higher prices – to these smaller firms, while not necessarily resulting in a better welfare to 

the community. 

Thus, incorporating SMEs as an agent to be protected by antitrust can conflict with its 

primary role of favoring consumers. A compromise, as emphasized by Hovenkamp (2011), 

could mean ensuring the protection of SMEs only when it does not result in higher prices for 

consumers. But there is no right measure as to how much aid should be given to these firms. A 

better alternative, and that could conciliate with both consumer and worker welfare, would be 

to promote output from these SMEs without restricting access to bigger firms, thus preserving 

the competitive process and consumer choice while also aiding in the growth of smaller 

companies. 

 

2.3 THE RELATIONSHIP BETWEEN ANTITRUST AND INDUSTRIAL POLICY 

 

Antitrust’s goal of protecting consumers also stems from the promotion of competition 

and its benefits to society. In order to effectively appropriate these effects, antitrust promotes a 

set of desirable properties for firms to satisfy the broad spectrum of consumer demands. 

According to Schwartz (1960), these companies must have the ability: to respond flexibly to 

changes in economic conditions not controlled by firms; to respond quickly to changes in 

consumer demand; to develop new products; and to invent more efficient production techniques 

and quickly adapt them to produce a diversity of goods and services. These characteristics, 

fomented by competition in a way to better serve consumer interests, would be classified as a 
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second tier of desirable properties that antitrust fosters, in the form of “industrial” goals (Barnes, 

1989). This objective of antitrust policy can, thus, work in tangent with industrial policy in 

favor of consumers.  

But to begin this discussion, one must first define what industrial policy entails, so as 

to properly identify matters of conciliation and tension with antitrust. Caves (1987) provides 

the basic definition of public support to business (or industrial policy), which entails public 

sector intervention aimed at changing the distribution of resources between economic sectors 

and activities. This notion, therefore, supports a view of complementarity with market forces 

that either reinforce or counteract their natural allocation. 

In this context, public support to business entails a focus not on the outcomes that a 

policy might produce, but rather on the processes and the activities developed by the relevant 

agents. This is because industrial policy is essentially a discovery process of learning about 

underlying costs and opportunities and engaging in strategic coordination (Rodrik, 2004). 

Consequently, the engaged sectors are responsible for revealing the profitability of resource 

allocations that do not yet exist in the domestic economy, and, in doing so, promoting 

development by means of diversification of activities (Imbs and Wacziargs, 2003).  

A complementary definition provided by Criscuolo et al (2022) defines industrial 

policy as a set of government interventions that intend to improve the structural performance 

of the domestic business sector. According to the authors, this implies a broad definition that 

comprises a vast set of instruments, but excludes macroeconomic policies (i.e. fiscal, monetary 

and macro-prudential policies), which do not fall within this defined scope of industrial policy 

because they address the business cycle and not the structural performance of the business 

sector. The intervention by the government can, additionally, be manifested either horizontally, 

affecting all firms indiscriminally, or vertically, with a specific sector or firm in mind (Criscuolo 

et al, 2020). 

In this context, industrial policy must deal with two main externalities (or so-called 

market failures): information externalities and coordination externalities. Since diversification 

requires the “discovery” of cost structures that result in great social value but poor private 

remuneration, these are underproduced by firms. The role of the public sector is thus to foster 

this activity of self-discovery by means of a carrot-and-stick strategy (Hausmann and Rodrik, 

2003), providing financial benefits while also demanding performance checks. The objective 

of such policy is to “discover” that a certain good, already well established in world markets, 

can be produced at home at low cost, thus internalizing production. 
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Additionally, industrial policy must focus on coordination externalities, that 

encapsulate projects which require simultaneous, large-scale investments to be made in order 

to become profitable. These industries fail in the guises of market forces because their 

profitability often depends on upstream and downstream investments that private agents are not 

incentivized to expand into (Rodrik, 2004). Consequently, the government must coordinate the 

private investments in order to have them implemented at the same time. What needs support 

is not specific sectors per se, but the type of technologies that have scale or agglomeration 

economies and would fail to catch on in the absence of support (Rodrik, id). The goal is thus to 

promote security to firms that investments will occur and that the expected returns will not 

depend on the actions of other agents. 

Both sets of interventions for externalities need to be targeted on activities (a new 

technology, a particular kind of training, a new good or service), rather than on sectors per se 

(Rodrik, 2004). That is because activities that are new to the economy that need support, not 

those that are already established. The government can intervene either by instruments that 

affect the firm’s performance (investment incentives and acess to inputs) or the industry’s 

dynamics, or by fostering the demand for products and services (Criscuolo et al, 2020). 

However, the application of industrial policy also has two main issues that hamper 

them (Rodrik, 2004). First, the public sector typically has less information than the private 

sector. Consequently, the policy setting must be of public officials eliciting information from 

the business sector. Second, industrial policy is open to corruption and rent-seeking. The critical 

institutional challenge therefore is to find an intermediate position between full autonomy and 

full embeddedness for policymakers (Rodrik, 2004). Too much autonomy for the bureaucrats, 

and you have a system that minimizes corruption, but fails to provide the incentives that the 

private sector really needs. Too much embeddedness for the bureaucrats, and they end up being 

captured by the private interests of business. 

When it comes to applying industrial policy, the process is more important than 

specifying the outcome. This means that, for Rodrik (2004), listening to businessmen without 

getting captured by private interest may reveal that the real problems are not the government’s 

errors of omission (e.g., externalities that have not been internalized), but its errors of 

commission (e.g., misguided interventions that have increased the cost of doing business). In 

this way, what is needed is a more flexible form of strategic collaboration between public and 

private sectors, designed to elicit information about objectives, distribute responsibilities for 

solutions, and evaluate outcomes as they appear. 
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With these characteristics in mind, one way that industrial policy may affect 

competition policy is in the instruments utilized by the government to reallocate resources. 

Typically, injury to competition policy will become evident when market power is temporarily 

increased in order to promote a specific objective, such as innovation; this results in a 

convergence of goals between industrial policy and competition policy in the long-run, but a 

contrast in the short-run (Buigues and Sekkat, 2009). In this context, public support for business 

has three noteworthy mechanisms that converse with competition policy: subsidies, public 

procurement and the creation of national champions. While subsidies and public procurement 

deal with the change of relative prices and demand and can reinforce market characteristics – 

such as concentration and barriers to entry – the creation of national champions affects the 

functioning of antitrust policy by legitimizing anticompetitive mergers and conducts. Starting 

with subsidies, these targeted on particular firms or sectors may lead to distortions on 

competition. According to Buigues and Sekkat (2009), subsidies that affect already 

concentrated markets might reinforce the same characteristics, while a subsidy that favors 

competition only between weaker firms will lead to their exit from the market. Consequently, 

a subsidy can undermine the mechanisms for ensuring efficiency when (1) competitors are 

forced to exit the market; (2) the recipient is under less financial pressure to be competitive; (3) 

an inefficient recipient is able to remain in the market and; (4) firms spend significant sums of 

money seeking subsidies (OFT, 2007). 

Moving on to public procurement, these can have both positive and negative effects 

on competition. The public sector, by virtue of its overall demand in certain markets, may be in 

a position to protect and promote competition, for example by maintaining a competitive market 

structure through deliberately sourcing its requirements from a range of suppliers, by providing 

incentives to suppliers to invest and innovate, or by helping firms to overcome barriers to entry 

(Buigues and Sekkat, 2009). By the same token, a government may, however, restrict and 

distort competition by adopting procurement practices that have the effect of restricting 

participation in public tenders and that might even discriminate against particular types of firms 

(Buigues and Sekkat, id). Public procurement may also affect competition in both the short-

term, by way of promoting collusion, and the long-term, with changes to market structure and 

technology (OFT, 2004). 

However, the most debated form of conflict between industrial policy and competition 

policy is through the promotion of “national champions.” These firms, which are conferred a 

significant amount of market power in order to achieve scale and higher innovation investments, 

typically bend the rules of merger control by favoring inefficient acquisitions and protecting 
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the same from foreign transactions (OECD, 2009). In this context, industrial policy through the 

promotion of national champions can raise the social cost of supporting these specific 

industries. It is also argued that, by protecting domestic firms from foreign competition, one 

might harm the productivity and the competitiveness of the domestic economy; and the 

protection of incumbents and ailing firms is likely to dampen growth in both developing and 

developed countries (OECD, id). In this sense, efficient industrial policies should aim to 

develop new activities rather than to support well-established national champions.  

Yet, while the favoring of national champions can be welfare-reducing, that is not 

necessarily the rule. In fact, the creation of these strategic firms, if applied correctly, can even 

foster competition and promote consumer welfare. These arguments can be better testified in 

the broader application of industrial policy by the OECD (2009): (i) in certain industries, infant 

companies need specialized knowledge, experience, and support in relation to start-up costs; 

(ii) the promotion of agglomeration of clusters can help participants to become more innovative 

and competitive; (iii) government investments can supplement large companies’ investments in 

plant and equipment, thereby enhancing their productivity; and (iv) one may wish to rescue 

failing companies or industries to prevent a slowdown and the consequent job losses. 

Consequently, industrial policy may be the key to foster competition in ways that the market 

alone cannot provide nor consider. 

Indeed, a proper industrial policy must follow the general rules of transparency and 

clear limitations in both scope and duration. As OECD (2009) further argues, an industrial 

policy that promotes competition can be viable in the context: (i) that a market failure actually 

exists; (ii) that the aid is necessary and proportionate to remove it; and (iii) that these positive 

effects are not outweighed by the negative ones deriving from the distortion of competition. 

Thus, when focused on market deficiencies and working as a complement to market forces, 

industrial policy presents itself as a necessary tool to foster competition and efficiency. 

In summary, public support to business goes hand-in-hand with the disciplinary action 

of competition policy, that promotes more efficient and innovative firms. The conflicts that 

arise from both policies stems more from ill application of industrial policy, when it attempts 

to override market forces in a manner that discredits some agents in favor of others. However, 

when industrial policy is utilized to open new domestic markets, better coordinate investments 

and promote innovative discoveries from businessmen, these actions go in tangent with 

competition policy’s goal of increasing consumer welfare. 
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3 THE SOUTH AFRICAN ANTITRUST EXPERIENCE 

 

3.1 SOUTH AFRICAN ANTITRUST 

 

3.1.1 The Origins of South African Antitrust 

 

Modern South African competition law plays a critical role in the reformations set out 

by the post-apartheid regime in addressing the historical economic inequalities of the nation 

that was molded by both colonialism and apartheid. According to Roberts (2004), it has an 

important role in increasing competitive market pressures, leading to firms becoming more 

efficient and internationally competitive, as well as improving participation of black-owned 

companies in the economy. As such, competition policy functions not only an economic 

purpose, but also a social one in structurally transforming South Africa. 

In this sense, South Africa presents peculiarities that modeled the functioning of 

antitrust law due to its historical background. As Roberts (2004) showcases, corporate 

ownership and control in the country is highly concentrated, with only four main conglomerate 

groupings managing the majority of economic activity. The opening-up of the economy through 

trade liberalization further radicalized this perspective, with many sectors consolidating their 

activities as to maintain efficiency and competitiveness (Roberts, id). An economy this 

concentrated would call for a more punitive enforcement and greater favor to the break-up of 

firms, as well as resentment towards corporate control over the economy (and potentially 

politics). 

However, this concentration of firms originates not from policy neglect, but from a 

conscious decision of historically favoring state monopolies, protectionism and white-colored 

entrepreneurs. As the former Minister of Trade and Industry said: 

[W]e inherited from apartheid and colonialism a highly concentrated and centralized 

economy. The origins of this date back to the structure of ownership that was 

established in the mining industry at the end of the nineteenth century, and which 

became extended throughout the entire economy during the period of colonialism and 

apartheid. According to the Mouton Commission which reported in 1976, two thirds 

of the turnover in the manufacturing industry at that time was controlled by a mere 

five percent of firms. At the end of the apartheid era, the vast bulk of economic activity 

in this country was dominated and controlled by half a dozen conglomerates. (Davies, 

2009) 

Another theme of policy in that era was racial discrimination, actively keeping labor 

costs down by underpaying black workers. Additionally, protection was granted to white 

farmers and businesses against African competition, by reserving most of the land for white 
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ownership and giving white farmers and white-owned firms preferences in subsidy and support 

programs; meanwhile, black entrepreneurs were outside of the formal economy (OECD, 2003). 

Thus, not only was South Africa economically concentrated in a few conglomerates, but it was 

also highly unequal in the opportunities given to its citizens, segregating them by color and 

wealth. 

 This scenario would call for significant reforms to take place upon the abolition of the 

apartheid regime and ascension of the first democratic government, elected in 1994. 

Competition policy took its place as the preferred means of controlling private enterprises, with 

the main goal of remedying concentration of economic power on the grounds that it had been 

detrimental to balanced economic development (OECD, 2003). The plan was not only to adopt 

a law that followed international norms and practices, but also to curb “continued domination 

of the economy by a minority within the white minority and to promote greater efficiency in 

the private sector” (OECD, id). In this sense, South African antitrust would incorporate not only 

the traditional protection of consumer interests, but also of workers, emerging entrepreneurs 

and the historically disadvantaged black populace.  

In order to achieve this objective, the Reconstruction and Development Programme 

set out to “introduce strict antitrust legislation to create a more competitive and dynamic 

business environment” (OECD, 2003). The reforms would include a restructuring of the 

political economy, “to systematically discourage the system of pyramids where they lead to 

over-concentration of economic power and interlocking directorships,” followed by abolishing 

anticompetitive practices and preventing the exploitation of consumers (OECD, id). The 1994 

RDP White Paper would expand on these themes while also calling attention to the interests of 

small- and medium-sized enterprises and the problems of oligopoly. 

The legacy of economic distortions that South Africa faced posed, thus, a unique 

challenge in adapting antitrust policy to deal with matters that would go beyond economic 

efficiency. In this case, promoting competitiveness and efficiency would also have to ensure 

access to those who had been denied an equal opportunity to participate in the economy, namely 

the historically disadvantaged people (OECD, 2003). The result of this effort would be the 

Competition Act nº 89, which was adopted in 1998 and became effective in 1999, being known 

as the “Competition Act”. 

The preamble of the act characterizes the problem that antitrust seeks to address in 

South Africa, that past practices, including apartheid, led to excessive concentration of 

ownership and control, inadequate restraints on anti-competitive trade practices, and unjust 

restrictions on full and free participation in the economy. It states that “the economy must be 
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open to greater ownership by a greater number of South Africans.” The Act recognizes the 

problem of inefficiency and economic waste, but connects them with the matter of equity, 

noting that “an efficient, competitive economic environment, balancing the interests of workers, 

owners and consumers and focused on development, will benefit all South Africans.” In this 

context, South Africa would go beyond the concern of economic efficiency, embracing new 

agents into antitrust scrutiny whilst also recognizing the importance of dynamic change in the 

economy. 

Thus, the primary goal of antitrust, to “promote and maintain competition”, is 

supplemented by six particular sets of goals (OECD, 2003). The first of these is the efficiency, 

adaptability, and development of the economy. The second goal, competitive prices and choices 

for consumers, recognizes the foundation of an economics-based policy in concerns about 

consumer welfare. The other 4 sets of policy goals represent other public interest issues that 

have been important to stakeholders in the debate: employment and social and economic 

welfare, opportunities to participate in world markets (and to recognize foreign competition in 

South Africa), equitable opportunities for SMEs to participate in the economy, and increasing 

the ownership stakes of historically disadvantaged persons. Hence, South African antitrust can 

be comprehended through three main concerns: the protection of consumers, through the 

promotion of efficiency and competition; the protection of additional agents, such as workers, 

historically disadvantaged persons and small- and medium-sized entrepreneurs, and the 

promotion of economic development and international competitiveness (through industrial 

policy). 

 

3.1.2 Institutional Arrangement and Merger Law 

 

As stated by the Competition Act, its purpose is to promote and maintain competition 

in South Africa in order to:  

(a) promote the efficiency, adaptability and development of the economy;  

(b) provide consumers with competitive prices and product choices;  

(c) promote employment and advance the social and economic welfare of South Africans;  

(d) expand opportunities for South African participation in world markets and to 

recognize the role of foreign competition in the Republic;  

(e) ensure that small- and medium-sized enterprises have an equitable opportunity to 

participate in the economy; and  
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(f) promote a greater spread of ownership, in particular to increase the ownership stakes 

of historically disadvantaged people.  

Whilst the Act envelops both concerns of mergers/acquisitions and conducts, 

competition policy in South Africa is essentially treated as merger policy (Wise, 2003). This is 

justified in the context of South Africa’s relatively high level of concentration and the ‘focus 

on mergers [that] carries forward the theme of correcting excessive concentration of economic 

power’ (Roberts, 2004). 

However, even though the aversion to economic concentration dictated the creation of 

South African antitrust, the objective of economic efficiency maintained its overriding 

principle. The Competition Act’s policy statements about economic efficiency and consumer 

benefits leave room for flexibility in application (OECD, 2003). The term “efficiency” is not 

necessarily to be understood in the sense of static welfare analysis; rather, coupling it with 

“adaptability” implies a greater concern for dynamic considerations about entry and mobility. 

The additional concept of promoting “development of the economy” also shows the breadth of 

the economic perspective (OECD, id). And the provision about consumer interests mentions 

both prices and choices, implying that preserving outlets or brands might be considered 

important, even if that meant a somewhat higher price level (OECD, id). 

The competition policy standard for enforcement is whether a merger “is likely to 

substantially prevent or lessen competition.” That determination requires a multi-factor 

analysis, set out in the Competition Act, to assess the probability that firms will compete or co-

operate after the merger. Factors to consider include import competition, ease of entry, tariff 

and regulatory barriers, concentration, any history of collusion, countervailing power, dynamic 

characteristics such as growth, innovation, and product differentiation, vertical integration 

business failure, and removal of an effective competitor. If the competition analysis indicates a 

problem, the next step is to determine whether technological, efficiency, or other pro-

competitive gains would be likely to offset the anti-competitive effects – and would not likely 

be obtained absent the merger. A merger may also be approved, or disapproved, based on 

“substantial public interest grounds.” The public interest grounds are broad, but not unlimited: 

effect on a particular sector or region, employment, international competitiveness of South 

African industries, or the ability of small business or firms controlled by historically 

disadvantaged persons to become competitive. 

Public interest considerations are independent of those based on competition and 

efficiency, but in the initial years of enforcement were typically seen as secondary. A merger 

that raises no competition policy concerns may still be barred because of other public interest 
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considerations. There are thus two relevant lines of inquiry in the public interest assessment in 

South Africa (Angumuthoo et al, 2020): first, following a negative competition finding, that 

there is a substantial prevention or lessening of competition, the Commission must determine 

whether there are any substantial positive public interest grounds that could justify the approval 

of the anticompetitive merger; second, in circumstances where a merger is found not to result 

in a substantial prevention or lessening of competition, the merger may still be prohibited or 

approved conditionally where it is established that it raises substantial negative public interest 

effects. 

As for the enforcement of merger law (and antitrust law in general), the Competition 

Act sets up three institutions, to be directly involved in its application. Each of these 

institutions—the Competition Commission (“Commission”), the Competition Tribunal 

(“Tribunal”), and the Competition Appeal Court (“CAC”)— is, to varying different degrees, 

independent of the government, and have different purposes in merger analysis. 

For small and intermediate mergers, the Commission is the principal decision-maker. 

The Commission must reach its decision within 20 business days after the notification is 

completed. That period may be extended once, up to 40 business days. If the Commission does 

not act within the deadline, the merger is approved. The Commission must publish the reasons 

for its action if it prohibits a merger or imposes conditions – or if the parties request that it do 

so, even if the Commission approves it. For large mergers, the Commission must refer the notice 

to the Tribunal and the Minister of Trade and Industry. Within 40 business days after the 

notification is completed, the Commission must forward its recommendation. The Tribunal may 

extend that deadline, 15 business days at a time. If the Commission misses the deadline, the 

parties may petition the Tribunal to proceed without a Commission recommendation. For a 

large merger, the Commission’s failure to act does not mean that the merger is approved. 

The Tribunal is the decision-maker about large mergers. It may also be asked to decide 

about small and intermediate mergers in specific circumstances: if the Commission prohibits a 

small or intermediate merger or imposes conditions on it, the parties may ask the Tribunal to 

consider the conditions or the merger; if the Commission approves an intermediate merger or 

imposes conditions, the union or employees who were given notice may ask the Tribunal to 

consider the approval or conditions (but only if they had participated in the Commission’s 

proceedings). In all merger cases, the Tribunal must reach a decision by a deadline, which is 

set by regulation, and it must publish its reasons. 

Small mergers ordinarily need not be notified to the Commission. The Commission 

may require notification of a small merger if it believes the merger might have an 
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anticompetitive effect or might not be in the public interest. The Commission must take this 

action within to 6 months after the transaction, and the parties must suspend implementation 

until the review is completed. Intermediate and large mergers must be notified in advance to 

the Competition Commission, and notice must be given to the union (or the employees) of the 

primary acquiring firm and the primary target. 

Lastly, the parties to a proposed merger, or their unions or employees, may appeal the 

Tribunal’s action to the Competition Appeal Court (CAC). The Commission may not appeal if 

the Tribunal rejects its recommendation, though. The CAC may confirm, amend, or set aside 

the Tribunal’s decision. If the CAC sets aside the previous decision, it must issue its own 

decision, to approve or prohibit the merger or impose conditions. 

The enforcement of merger law would see a significant change following the 

Competition Amendment Act of 2018, which elevates the public interest inquiry to the same 

status as the competition assessment for mergers. This can be justified due largely to the high 

unemployment rate in the country and the state of the South African economy in general 

(Competition Commission, 2016). The amendment expands the range of public interest grounds 

that the Commission may take into account to include the ability of Small and Medium 

Enterprises (SMEs), or firms controlled or owned by Historically Disadvantaged Persons 

(HDPs) “to effectively enter into, participate in or expand within the market”  and “the 

promotion of a greater spread of ownership, in particular to increase the levels of ownership by 

historically disadvantaged persons and workers in firms in the market”. It would also strengthen 

the Minister (who previously only had rights of review), to now having a right of appeal in 

merger proceedings, although this right is limited to public interest grounds. In order to appeal, 

the Minister must have participated in the merger proceedings or must have been granted a 

leave of the CAC. The Minister may now participate in small, intermediate, and large mergers 

(as opposed to only large mergers previously). 

 

3.2 PUBLIC INTEREST REVIEW 

 

3.2.1 Methodology 

 

The objective of this dissertation is to (i) understand how and when the South African 

antitrust authorities call upon public interest concerns in a merger case; and (ii) how these public 

interest considerations are reconciled with efficiency arguments (that is, if a case is approved 

for efficiency reasons but rejected for public interest reasons, and vice-versa). Given that the 
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application of public interest grounds is restricted to merger control, the focus of this 

dissertation will be on this scenario. In order to understand the application of public interest 

considerations, one can initially look for the Competition Act itself and the Guidelines on the 

Assessment of Public Interest Provisions in Merger Regulation, published by the Competition 

Commission (2016). While the former presents how the law dictates the enforcement of public 

interest grounds, the latter goes into detail over how public interest concerns should be called, 

interpreted and applied, both serving as a starting point for the proposed analysis. 

Starting with the Competition Act, it states in Section 12A(3) that “when determining 

whether a merger can or cannot be justified on public interest grounds, the Competition 

Commission or the Competition Tribunal must consider the effect that the merger will have on:  

a) a particular industrial sector or region;  

b) employment;  

c) the ability of small and medium businesses, or firms controlled or owned by 

historically disadvantaged persons, to effectively enter into, participate in or expand 

within the market;  

d) the ability of national industries to compete in international markets; and 

e) the promotion of a greater spread of ownership, in particular to increase the levels of 

ownership by historically disadvantaged persons and workers in firms in the market.” 

The Competition Commission (2016) provides more detail, citing how after the 

authority concludes its findings in regards of competition concerns (the economic efficiency 

analysis), there are two lines of enquiry that follow. In the first line of enquiry, following from 

a negative competition finding, the Commission must determine whether there are any 

substantial positive public interest grounds that could justify the approval of the anti-

competitive merger. This could result in theory in the approval of a merger that either increases 

prices or decreases competition in a market, if “there are any substantial positive public interest 

grounds that could justify the approval of the anti-competitive merger.” Accordingly, “this 

requires a balancing of competition and public interest issues and is dealt with on a case-by-

case basis.” 

In the second line of enquiry, following from a positive competition finding, the 

Commission is required to consider whether the merger raises any substantial negative public 

interest effects. In this case, the Commission may prohibit or demand remedies for a merger 

that raises public interest concerns, even if it has a positive efficiency effect. In the same logic, 

“this again requires a balancing of competition and public interest issues and is dealt with on a 

case-by-case basis.”  
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The Guidelines also highlight several steps that the Commission must take in order to 

analyze each of the public interest provisions in a merger case:  

(i) determine the likely effect of the merger on the listed public interest grounds; 

(ii) determine whether such effect, if any, is merger-specific. A merger-specific 

public interest effect is essentially an effect that is causally related to, or 

results/arises from, the merger. 

(iii) determine whether such effect, if any, is substantial; 

(iv) in the first line of enquiry (following from a negative competition finding), 

consider any likely positive effects from public interest grounds to justify the 

approval of the merger or determine whether a likely negative effect in the 

second line of enquiry (following from a positive competition finding) can be 

justified which may result in the approval of the merger, with or without 

conditions; and 

(v) consider possible remedies to address any substantial negative public interest 

effect. 

The Guidelines also goes into details about what considerations the antitrust authorities 

must have in order to consider substantially for each public interest ground, yet the actual 

decision for what is considered substantial evidence appears to depend on a case-by-case 

analysis. 

Thus, to properly grasp the enforcement of South African antitrust law, specifically on 

terms of public interest goals, a case-by-case analysis is implemented. In this sense, this 

dissertation will focus on the authorities’ interpretation on when to call attention to public 

interest concerns, how they come to the conclusion that a concern is merger-specific and 

substantial, the reasoning behind the net conclusion of public interest effects, and, most 

importantly, how these public interest concerns are reconciliated with economic efficiency and 

competition. 

As for the case selection, these originate from articles and authorities that deem them 

relevant to public interest concerns. Since most of the merger cases available to the public do 

not present an in-depth analysis on the process that led to the decisions by the antitrust 

authorities, most of the cases that are studied are the ones with a more extensive availability of 

information. Thus, the cases cited are the ones already reviewed by South African authors such 

as Angumuthoo et al (2020), Changole & Boshoff (2022), and the Competition Commission of 

South Africa (2016). The selection of cases is also made in accordance with recommendations 

made by specialists in South African antitrust through interviews promoted with the purpose of 
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this dissertation, specifically in talks with professors Liberty Mncube and Simon Roberts. In 

total, there have been 14 cases selected, which will be discussed in chronological order as to 

follow the evolution of the authority’s interpretation of public interest concerns. The objective 

is not to answer a specific question, but rather bring a description of public interest analysis and 

expose how these are implemented by the South African antitrust authorities. 

 

3.2.2 Case Analysis 

3.2.2.1 Shell and Tepco 

 

Overview of the case and competition analysis 

The first merger discussed involves Shell South Africa Ltd and Tepco Petroleum Ltd, 

approved unconditionally in 8 February 2002 by the Competition Tribunal. The case involves 

the acquisition by Shell South Africa (‘SSA’) of Tepco Petroleum (‘Tepco’), a subsidiary of 

Thebe Investment Corporation (‘Thebe’), while Thebe acquires between 17,5% and 25% of the 

issued share capital of SSA Marketing. According to the parties, Tepco is to become a wholly 

owned subsidiary of SSA Marketing and would remain a separate brand, distinct from Shell, 

and still managed by the original administration, which is predominantly black.  

At the time of the acquisition, Thebe is a broad-based black empowerment investment 

holding company, established primarily in order to use economic market mechanisms and 

opportunities to benefit previously disadvantaged people and communities. The objective of 

the Trust is to generate additional income to Thebe to be utilized for the sole benefit of the 

communities behind them.  

Tepco employes 38 people, 80% of whom are historically disadvantaged communities 

(HDPs) including three of its five senior managers. Tepco’s principal business activity is the 

marketing and distribution of petroleum products. Meanwhile, SSA is a member of the Royal 

Dutch Shell Group of Companies, involved in oil and gas activities globally. SSA’s main 

business in South Africa is the manufacturing and sale of petroleum products, which it 

conducted directly through SSA or indirectly through subsidiaries. 

The rationale behind the selling of Tepco by Thebe is that Tepco has incurred a net 

loss that exposes its shareholders to increased risks of liquidation. Thus, in the absence of 

alternative funding solutions, and in order to remain a player in the industry, Thebe decided to 

sell Tepco to SSA. This deal is beneficial to SSA for laying the foundation for the involvement 
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of previously disadvantaged persons in the company and is the overriding reason for Shell’s 

decision to purchase Tepco. 

Regarding the relevant market of the case, both SSA and Tepco are downstream 

players of the petroleum supply chain, having operations that overlap in the marketing and 

distribution of petroleum products, with only SSA being present in the refining part of the value 

chain. Both parties supply products to the retail market – products sold to consumers – and to 

the commercial market – products sold to other businesses. The geographic market for the 

retailing market is defined as subnational, while the commercial segment is defined as national. 

In this context, the calculations made by the Competition Commission and the parties show 

high levels of concentration in each of the product markets, well above 1800, with the post-

merger increase in the HHI in most of the product markets above 50 points. 

However, the analysis promoted by both the Commission and Tribunal indicate that 

the merger will not raise barriers to entry in the downstream market. The presence of 

countervailing power and the relatively homogeneous product market also makes it easier for 

customers to switch between suppliers. Finally, none of the participants in the commercial 

product markets have market power to raise prices unilaterally after the merger, and customers 

have indicated to the Commission that they can negotiate prices. Given the fact that an effective 

competitor will not have exited the market in light of the fact that Tepco is a failing firm, the 

Tribunal agrees with the Commission that the merger does not substantially prevent or lessen 

competition in the relevant markets. 

  

Public Interest analysis 

The Tribunal emphasizes that a merger that passes on the competition evaluation can 

hypothetically be prohibited because of its negative impact “on any of the specified public 

interest factors”, meaning that a concern raised by any one public interest ground is enough to 

warrant a possible blocking of the case. For this specific merger, the Tribunal highlights the 

effect of the merger on the ability of small businesses, or firms controlled or owned by HDPs, 

to become competitive; this can be justified in the sense that Tepco is both a small-sized 

company and one whose workers and administrators are part of the historically disadvantaged 

population. 

Even if there are no anticompetitive effects from the merger, the Commission 

suggested remedies to be applied by the Tribunal, citing that the case would have a negative 

impact on the competitive position of a firm controlled by HDPs, i.e., on public interest grounds. 

That is because the Commission worries that control of Tepco should remain in the hands of 
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HDPs and that the brand and identity remain separate from SSA. It also highlights the 

importance of sealing the shareholders’ deal prior to the implementation of the merger. All 

these measures are meant to ensure that the competitive position of Tepco is maintained, in 

allegiance with the promotion of small-sized entrepreneurs. 

Regarding the first condition suggested by the Commission, of continued existence of 

Tepco, the Tribunal argues that it amounts to restructuring the deal in a form that neither of the 

merging parties wants. Given that Tepco is a failing firm, adding SSA as a shareholder will not 

cure Tepco’s financial situation, nor is it likely that SSA would agree to such deal. The Tribunal 

emphasizes that empowerment is not furthered by preserving failing firms owned by HDPs. 

Thus, the preservation of small entrepreneurs must be based on its ability to thrive in the market 

without the interference of the State (be it by subsidies or other means). 

Moving on to the second condition, of maintaining the Tepco brand, this is already 

confirmed by the merging parties, be it by verdict of SSA, and there is no public interest served 

in imposing a compulsory continuation of a brand name. The Tribunal insists on a lack of 

reasoning for attempting to preserve the competitive position of Tepco, since, post-merger, it 

will not be controlled by HDPs. It continues by stating that a granting of exemption for an 

anticompetitive agreement could be made (a possibility according to the Competition Act) in 

order to preserve Tepco, but, once the firm has changed ownership to SSA, there would be no 

reason to protect its competitive position.  

Which leads to the last condition proposed by the Commission, that the shareholders 

agreement must be submitted to the authorities prior to the implementation of the merger. The 

Tribunal understands that this could only apply to the shareholders position of Thebe in SSA, 

yet they argue that the parties are free to make whatever bargain suits them better. They continue 

by stating that the Commission does not wish to see the ownership and control of a firms passing 

out of the hands of HDPs, and that they should have recommended the prohibition of the 

merger. However, this is not the case, since the Commission suggests the approval of the 

merger. 

The Tribunal follows the same logic, since the transaction promotes the preservation 

of a historically disadvantaged investor from the petroleum industry, Thebe, that acquires 25% 

shareholding in SSA. Its decision to rid itself of a failing asset (Tepco) may represent a prudent 

commercial transaction, and one that promotes the financial success of the company. In this 

sense, the protection of a small-sized firm (Tepco) would have the opposite effect that the public 

interest ground promotes; it would constrain the ability of Thebe to have financial success. As 

the Tribunal cites, “to constrain the capital raising options of firms owned by HDPs in this way 
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not only condemns these firms to the margins of the economy and the margins of those sectors 

in which it believes it is best able to make a significant mark, it also lays the Commission open 

to a charge of paternalism.” 

Following the Commissions’ considerations, the Department of Mineral and Energy 

Affairs also presented additional remedies to be analyzed by the Tribunal. It focused on a 

provision in the shareholders’ agreement that grants Thebe a right of first refusal, were SSA to 

dispose of parts of its upstream refining activities. This proposal aims to grant Thebe an 

opportunity to acquire SSA’s refining activities, thus presenting an expansion of stake for HDP 

firms in the oil industry. However, the Tribunal insists that giving Thebe the option to acquire 

such assets from SSA merely invites an increase in price for Thebe’s shareholder position. 

Other conditions were also proposed, relating primarily to the employment concern. 

The Department suggest a firming up of SSA’s commitment to capacity building and skills 

development, aimed specially at HDPs. This is something that SSA already promotes and points 

out in the case, guaranteeing an employment equity and skills development programme. It also 

guarantees the position of Thebe’s CEO in the SSA board, promoting the position of HDP, and 

promotes a transformation committee that aims at increasing the involvement of HDPs. The 

Tribunal is skeptical in further enforcing these concerns as it could increase regulation costs 

and generate unintended consequences. 

The Tribunal ends the case discussing the several points raised by both the 

Commission and the Department. It notes how the Commission had suggested that what may 

be good for the Tepco shareholders, specifically Thebe, may not be good for South Africa and, 

in particular, may not be good for securing the spread of ownership by HDPs. While Thebe’s 

narrow commercial interest may dictate that it exits Tepco and enters SSA on the agreed terms, 

the broader public interest requires that Thebe’s pursuit of this objective not diminish the extent 

of ownership and control of HDPs in the economy. These concerns, as demonstrated by the 

Tribunal, have been addressed by the parties, as it notes the dangers of an overzealous antitrust 

authority on damaging the legitimacy of the public interest grounds. 

 

Lessons from the case 

The Shell & Tepco merger case reveals important interpretations on the public interest 

concerns. Firstly, that the analysis made by the Tribunal relied heavily on the interpretations 

made by the Commission; this would explain the choosing of the third public interest concern 

(the protection of SMEs) and the degree of interventionism. Secondly, it shows how public 

interest concerns at the time were conservative; they would seek to merely complement an 
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efficiency analysis, and any point of contradiction would be abandoned in favor of competition. 

And lastly, it shows how the public interest concern followed an economic rationale; although 

the objective was to promote the success of SMEs (saving Tepco from financial ruin), it could 

not be done without attacking the economic liberty of another firm (Thebe). 

Here it is also observed the lack of tools from the Commission to recommend a 

shareholder remedy based on the Act, which would only be solved by the Amendment of 2018. 

This resulted in an uncomfortable scenario where the Commission either approved a reduction 

of property from HDPs, or prohibited a merger favored by the same parties. As cited in the 

literature review, the promotion of small and medium sized entrepreneurs serves as a way to 

guarantee a right to self-employment and wealth accumulation; yet if the owners have the 

liberty to evaluate their property and sell them at an acceptable price, then there is no attack of 

market power on economic liberty. 

 

3.2.2.2 Distillers and Stellenbosch Farmers 

 

Overview of the case and competition analysis 

The next case to be analyzed is the large merger between Distillers Corporation (SA) 

Limited and Stellenbosch Farmers Winery Group Ltd, which was judged on February 2nd 2002 

by the Tribunal and involved the market of alcoholic drinks. Distillers Corporation (SA) 

Limited (“Distillers”) was a company involved in the production and wholesale distribution of 

branded spirits, wine and ready to drink/flavored alcoholic beverages (‘FABs’). Distillers also 

acted as the South African agent and distributor of international brands. Meanwhile, 

Stellenbosch Farmers Winery Group Ltd (‘SFW’) was a producer and wholesaler of wine, 

spirits and alcoholic fruit beverages within South Africa, being the leading national wine 

producer and market leader in the FABs market. 

On September 20, 2000 Distillers and SFW entered into an agreement in terms of 

which Distillers would acquire the assets and liabilities of SFW and all the trade names and 

trademarks of SFW. The assets sold by SFW to Distillers included SFW’s shares in its operating 

companies and all its trademarks, but excluded certain specified assets. The merger was notified 

on 12 December 2001, and the Competition Commission recommended in June 2002 that the 

merger be approved subject to certain conditions. 

The rationale behind the transaction is that the merger will generate increased 

efficiencies that will enhance international competitiveness and shareholder value. The merging 
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parties argue that, absent the merger, neither company could afford the intensive marketing 

strategies nor effectively manage the supply and distribution of alcoholic products overseas. 

The merged entity, on the other hand, would, through economies of scale and reduced 

duplication, have a significantly greater chance of penetrating international markets.  

This case was controversial at the time due to the historically concentrated nature of 

the alcoholic beverages sector in South Africa, demanding greater attention from the authorities. 

The sector was characterized by market sharing agreements between different producers that 

would effectively limit the involvement of rival companies in different beverages markets, 

maintaining a habit of anticompetitive measures and monopolistic structures. This 

concentration would only begin to be challenged by the break-up of the largest company in the 

market in 1988, which resulted in the formation of SFW and Distillers, among others. In this 

context, the Tribunal emphasizes how it is obliged to take the structure of the industry as given, 

and limit their interventions to those transactions that result in a substantial lessening of 

competition. 

With this in mind, the Tribunal moves on to define the relevant markets and decide 

whether the merger is likely to lessen competition. Although there is a consensus on a national 

geographic market, the relevant product market is presented to the Tribunal with two different 

interpretations, one by the Commission and one by the merging parties. In short, whereas the 

merging parties contend for a broad product market that encapsulates all alcoholic beverages, 

the Commission prefers a narrower definition that places each traditional category of alcoholic 

beverage – brandy, whisky, wine, etc – in separate relevant markets. Not satisfied with both 

definitions, the Tribunal would come up with a third relevant product market, which involved 

three relevant spirits markets – a ‘premium’ spirits market, a ‘proprietary’ or ‘prop’ spirits 

market and a ‘value’ spirits market; a wine market; and a FABs market. 

With these markets defined, the Tribunal would conclude that the merger would be 

likely to substantially lessen competition only in the proprietary spirit’s market. However, the 

Tribunal argues that a finding on efficiencies is not necessary in this instance, given that the 

efficiency defense is intended to resurrect an anticompetitive merger that, absent the claimed 

efficiency gains, may fall to be prohibited. This would not be the case in this merger because 

any potential remedy imposed, whether behavioral or structural, will be confined to that market 

compromised by this transaction (the proprietary spirits market). The Tribunal ends its 

competition analysis by stating that it is nigh impossible to isolate the efficiency gains that refer 

to this market specifically, although they are of the view that none of the efficiencies claimed 
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will be sacrificed by this finding or by any of the remedies that flow from it. Thus, the merger 

should not be prohibited just because of efficiency concerns in one specific product market. 

 

Public Interest analysis 

The application of public interest grounds to the Distillers & Stellenbosch Farmers 

case comes from the initiative both from the parties and from the unions representing the 

workers of these companies. The merging parties rely on both the ‘industry’ and ‘international 

competitiveness’ concerns in order to convince the Tribunal of positive effects from the merger. 

The unions, on the other hand, rely on the ‘employment’ concern, citing that the job losses from 

the merger are substantial and will adversely affect employment in the sector, thus justifying a 

prohibition of the case. 

As the Tribunal highlights, the existence of multiple public interest grounds in this 

case implicates in contradictory outcomes. Thus, each public interest ground must be viewed 

in isolation in order to measure substantiality. If more than one ground exists which contradicts 

the others, the Tribunal must attempt to reconcile them, and, if not successful, then balance 

them and come to a net conclusion. 

For this case, the only public interest ground that is contradictory to the approval of 

the merger is the employment concern; thus, one must first reveal substantiality to this point, 

and if so proven then a conciliation must be made. As the Tribunal reveals, prior to the merger 

the total number of employees at both firms was 5,828. Once final production decisions had 

been implemented, which would determine the extent of job losses, 1,882 jobs were lost. Of 

these, only 1,414 represented actual terminations, the balance representing either jobs that were 

frozen or not filled once they became vacant or whose occupants were reassigned to other 

positions in the Distell group. Thus, according to Distell, the effective job loss figure is 1,414 

and that includes 630 people who accepted voluntary retirement and 621 who accepted 

voluntary retrenchment. This left a remainder of 164 people who were forcibly retrenched. 

Given this background, Distell argues that the Tribunal should only take into account 

the 164 forced job losses, and that this number, in the context of the overall merger, does not 

constitute a substantial public interest ground for prohibiting the merger. The unions argue, 

however, that many employees took the voluntary package because they believed they had no 

other choice or needed the money in the short term. Accordingly, they should still be considered 

as having been adversely affected by the transaction. With the inclusion of this class of 

employee the numbers of employees adversely affected by the merger is significantly increased 

and the impact on the public interest concomitantly larger. The Tribunal is thus faced with two 
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interpretations for employment substantiality: the Distell argument of 164 job losses, which 

represents less than 3% of the aggregate premerger work force; and the union argument of total 

jobs lost, forced and voluntary, which then represents 24% of aggregate premerger workforce, 

certainly substantial. 

To define the role of the antitrust authorities in remedying public interest concerns, the 

Tribunal recalls the need to evaluate the ‘residual’ effects that can be treated, given that other 

institutions can be better suited in dealing directly and effectively with the present case issues. 

The unions ask for the prohibition of the merger or, alternatively, a more generous package to 

the retrenched employees. They further argue that if the Tribunal imposes a divestment remedy, 

that it be made a condition of such divestiture that the affected employees are transferred with 

the assets. 

The Tribunal argues that it is not their institutional role to evaluate the fairness of the 

retrenchments and the appropriateness of the package offered by the merging parties; it cannot 

act as a secondhand regulator. In the case of prohibition because of substantial employment 

effects, it must be so adverse and that no other law or regulator can remedy them, then the 

Tribunal would be obliged to intervene to either prohibit or set conditions on an approval. 

Observing the number of jobs lost, the Tribunal understands that the employment test 

is not related to the number of workers dislocated, but the substantial effect on employment. 

That means that the effect can be diminished by a retrenchment package and not simply job 

retention. The package offered by Distell is deemed reasonable when measured against the 

requirements of the law and its own past practice. According to the information given by the 

merging parties, the fact that only 16 employees disputed the final package, out of the 1,414 

terminated, suggests that by and large employees felt the same way. Thus, although the absolute 

amount of job losses is significant, the overwhelming acceptance of voluntary retirement and 

retrenchment packages has lessened its adverse effects, which removes the possibility of 

substantiality to this public interest concern.  

Given that the employment concern is not substantial, the Tribunal is left with 

analyzing only the supposed positive public interest effects from the merger, i.e., on industry 

and international competitiveness. However, since the competition analysis has been approved, 

there is then no need to evaluate these additional concerns, as it would not change the final 

outcome of the merger. The public interest benefits to the industry and competitiveness are not 

negated by any conditional remedies that might be imposed in the affected markets, and, hence, 

no evaluation is necessary between competitive and public interest grounds. 
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Lessons from the case 

In conclusion, the Distillers and Stellenbosch Farmers Case reveal additional 

considerations for when and how public interest concerns are utilized, how they are conciliated 

against each other, and how substantiality is proved. Here, the public interest grounds were 

called by the merging parties and the unions, reflecting the autonomy of the interested parties 

to define the positive and negative effects from a merger. The Tribunal assumed a reviewer 

role, of identifying merger-specificity, substantiality and then balancing public interest 

concerns. 

The Tribunal also showed how the analysis of multiple public interest grounds is made: 

one must first verify the grounds that conflict with the efficiency conclusion, and then determine 

substantiality for each one of them, independently; if they are substantial, they must be 

conciliated with positive public interest grounds in order to create a net conclusion of concerns. 

Finally, substantiality could be measured in this case with regards to the employment concern: 

given the conflicting interpretations from the interested parties on how many jobs were to be 

lost from the merger, the Tribunal had to investigate the opportunities given to workers to 

reallocate and be paid for the loss of work, which were proven satisfactory primarily to the 

affected employees, thus negating a substantial negative employment effect. 

 

3.2.2.3 Anglo American and Kumba 

 

Overview of the case and competition analysis 

This case concerns the acquisition by Anglo American Holdings Ltd (‘Anglo’) of up 

to 34,9% of Kumba Resources Ltd (‘Kumba’), which was effectively deemed as a merger and 

judged in June of 2002 by the Tribunal. It involved the mining sector in South Africa, which is 

historically favored by state monopolies, protectionism and concentration. The case was further 

complicated with the involvement of a third party, the Industrial Development Corporation 

(‘IDC’), and the interest of the government in the merger. 

In a brief manner, Kumba was, up until March 2001, a division of Iscor, which was an 

integrated firm that combined the mining of iron ore with steel making. This arrangement was 

created not by efficiency grounds, but by government intervention in its pursuit of self-

sufficiency, creating an industrial giant responsible both for iron ore extraction and steel 

manufacture. However, political changes would call for the break-up of the monopoly, favored 

mostly by the IDC, a key stakeholder of Iscor. This would result in the reduction of Iscor to a 



49 

 

steel making company, while the mining section would be given to a new company, Kumba; in 

the meantime, IDC would retain sizable stakes in both the new Iscor (8.8% of shares) and 

Kumba (14% of shares), thus explaining its interest in the firms.  

Following several arrangements between IDC and other players in the market, the 

stage was set at the beginning of 2002 for the IDC to take control of Kumba by combining its 

holdings with another firm. However, this would not happen, since Anglo, a steel firm, 

announced the acquisition of 10,5% of shares in Kumba, thereby raising its total share to 20.1%. 

This move had caught the IDC off-guard, resulting in a dispute between the two firms over who 

would have the right to take control of Kumba, manifesting in the intervention of IDC in this 

merger case. 

The Tribunal is thus obliged to take into consideration the concerns that IDC raised to 

the merger, as well as the typical competition and public interest analysis. Regarding the 

relevant markets, Anglo and Kumba’s products overlap in coal, mineral sands, zinc and iron 

ore. Even if the Tribunal examines all four markets, the competition concerns raised by IDC 

demand a more detailed analysis of the zinc and iron ore markets. 

In summary, the coal and mineral sands markets do not raise any competition concerns 

to the Tribunal. In regards to zinc, a market highlighted by IDC, the issue concerns the control 

by Kumba of Zincor, the only refiner in South Africa, and how Anglo will gain control of this 

strategic operation (controlling 64% of the upstream zinc market) and potentially raise the price 

of this commodity, if it so chooses. However, since the market is international, i.e., prices are 

set at near import parity, and zinc can be easily imported, the Tribunal concludes that 

competition will not be substantially lessened or prevented in the zinc market. 

Moving on to the iron ore market, Kumba is responsible for producing the commodity 

for sale to steel producers, being the largest iron ore mining entity in South Africa. With the 

merger, Anglo will enter the iron ore mining industry with a market share of 78,8%. This raises 

potential competition issues that are identified in a horizontal level and vertical level, with the 

first regarding a reduction of players from three to two, and the second concern being about the 

raising of costs to potential rivals and the ease of collusion.  

Yet, the Tribunal does not find substantiality to these concerns. On the horizontal level, 

one of the rivals, Mapochs, does not effectively compete with Kumba and the other player, so 

there is no change in competition post-merger. On the vertical level, there is no incentive to 

raise rival costs due to lack of profitability, and collusion would only legitimize the import of 

iron ore, thus negating the concern. The only cause for actual concern raised by the Tribunal is 

possible information sharing between Iscor’s managers and Anglo’s steel managers, if they 
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were placed into Kumba, however the inclusion of a condition by Anglo to address this concern 

resolves the problem. 

 

Public Interest analysis 

Similarly to the previous case, the Anglo American and Kumba merger has public 

interest grounds called from the interested parties, while the Tribunal acts only as a reviewer. 

In this sense, both Anglo and IDC invoke the public interest concerns to their favor. Given that 

there are arguments for the approval and for the prohibition, the Tribunal would be obliged to 

first examine the points that conflict with the decision for the merger stemming from the 

competition analysis – in this case, the approval of the merger – and, if substantiality is found, 

attempt to conciliate with the positive concerns in order to create a net conclusion. The Tribunal, 

however, decided to analyzed both sides of the argument. 

Starting with the positive public interest grounds called by Anglo, they claim that 

control of Kumba will allow the merged entity to invest heavily in the mining sector. Part of 

this investment will be directed to the Northern Cape (a depressed area) and will not only create 

more jobs but also promote local economic growth. Anglo also claims that the merger will help 

invest in railway lines that connect the mining operations to strategic port areas, something that 

the government is specially interested. Thus, although not named by the Tribunal nor the 

merging parties, the public interest ground here is concerned with the effects on ‘industry.’ 

The problem is that there is no certainty provided by Anglo that any of these 

investments will actually happen. Nor is there any evidence that Anglo is likely to increase 

investment in the Northern Cape when it could merely allocate resources to more profitable 

areas. In this sense, while public interest gains are possible, they are insufficiently certain to 

warrant substantiality, absent the imposition of conditions in order to ensure their 

implementation. Thus, positive public interest grounds for the merger are not considered by the 

Tribunal.  

What remains then is the negative public interest concerns raised by IDC that could 

merit the prohibition of the merger. The IDC calls attention to the effects of the merger on the 

ability of small firms, or firms controlled by historically disadvantaged persons (HDPs), to 

become competitive. Their argument is based not only on this point, but also on the purpose of 

the Preamble, which recognizes the ills of excessive concentration of ownership within the 

national economy, and how the purpose of the antitrust authorities is to avoid this situation from 

spreading. 
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In this context, the IDC argues that Kumba is a strategic firm that controls the 

production of iron ore, valuable for numerous manufacturing processes in the South African 

economy. They continue by stating how Kumba was a first step in the process of creating a less 

concentrated mining sector – given that its origin is from the break-up of Iscor – and that Kumba 

could be an opportunity to further increase access of HDPs to this vital industry. It states that 

there were empowerment firms who IDC was willing to assist, who were ready and willing to 

take a significant stake in Kumba, and who, in conjunction with IDC, would be in a position to 

either control Kumba or to share it with Anglo. Thus, the approval of the merger would go 

against the principles of the Competition Act, increasing ownership of the advantaged at the 

expense of the disadvantaged. 

Anglo responds to this issue explaining that there is no warrant to embark on a broader 

interpretation of the public interest grounds. To follow IDC’s view would transform the 

Competition Act from an antitrust statute into an unchecked vehicle for redistribution. 

Meanwhile, it addresses the concerns raised by IDC by emphasizing its history of selling key 

assets to HDP firms, and how it has complied with the government in order to further promote 

empowerment, mainly through the Mining Charter. Anglo also points out that the IDC has not 

proposed an alternative and credible consortium that is willing to make the necessary 

expenditures to acquire such a large stake in Kumba.  

With these two perspectives in mind, the Tribunal goes on to analyze the merits behind 

the IDC arguments. It reveals that the only witness for the IDC in respect of the empowerment 

issue, the Executive Vice President, states how, although the IDC was in the process of 

assembling an empowerment consortium to purchase a stake in Kumba, this had not yet been 

finalized. Thus, the Tribunal cannot conclude that there would be a concrete alternative bid for 

control of Kumba. In this sense, to prohibit the merger on the assumption that a certain state of 

affair will occur eventually is wholly speculative, and does not configure substantiality for the 

case. 

The Tribunal also analyzes a set of conditions demanded by IDC for the approval of 

the merger, in the form of proposed remedies. The primary condition suggests a new 

shareholding composition in Kumba post-merger, but this presupposes that current shareholders 

would support the sale of stocks, which is unreasonable. The remaining suggestions appear to 

deal with either the competition issues or a stratagem to impose the IDC’s own industrial policy 

objectives on Kumba by way of merger conditions, which also has no basis to be implemented. 

In conclusion, the Tribunal states that there is insufficient evidence to suggest that the 

merger would negatively affect the increase of ownership of HDP’s in Kumba. Anglo reaffirms 
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the Tribunal by explaining how Kumba will comply with the Mining Charter and play its part 

in the empowerment of HDPs, which means that further empowerment will remain a possibility 

even with an Anglo-controlled Kumba. Thus, the public interest objection to the merger also 

fails. 

 

Lessons from the case 

The Anglo American and Kumba case demonstrates the preciseness at which the 

public interest grounds should be called upon. In order for a concern to be acknowledged by 

the Tribunal, it must entail a concrete problem with a certain solution, and not a speculative and 

broad view of what the antitrust authorities should and shouldn’t do. The case also begins to 

show a trend of public interest grounds being called as a measure to further ensure the success 

of a merger, in the way that Anglo, if it was uncertain that the merger would be approved on 

competition grounds, attempted to further convince the Tribunal by highlighting possible 

positive public interest effects, even if they turned out to not be substantial. 

 

3.2.2.4 Harmony and Gold Fields 

 

Overview of the case and competition analysis 

The Harmony and Gold Fields merger involved the hostile take-over by Harmony Gold 

Mining Company Limited (“Harmony”) of its rival mining company Gold Fields Limited 

(“Gold Fields”), approved conditionally by the Tribunal on 10 May 2005. The case was 

previously analyzed by the Commission and also deemed acceptable for approval, conditioned 

by remedies. As such, the Tribunal followed the ruling of the Commission and approved the 

merger with the application of remedies regarding employment concerns. 

The Tribunal starts the competition analysis by stating that there are no efficiency 

concerns in the gold market. Although the merger results in the creation of the biggest gold 

mining firm in South Africa and the world, its share of world gold production will only be 9.5%. 

Since daily prices are set internationally, the merged entity would not have market power to 

practice monopoly prices, thus not warranting attention by the antitrust authorities. 

However, Gold Fields alleges that the merger will lead to a substantial lessening of 

competition in the markets for the supply of inputs to the gold mining sector. Gold fields argues 

that because the merger will reduce the number of South African gold producing majors from 

three to two, competition will be substantially lessened in many of the markets in which inputs 
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are sold to the gold mining sector. Gold Fields also argued that the accretion to buying power 

will give rise to dynamic consequences insofar as the suppliers’ incentive to invest and further 

develop their products will be dampened. 

In order to sustain its arguments, Gold Fields conducted a broad interview with its 

suppliers, concluding that half of them would suffer from the merger. Yet, the Tribunal doubts 

the validity of this evidence, mainly because the suppliers were coerced to answer in favor of 

Gold Fields’ perspective, and because no submissions were made to the Tribunal by the same 

suppliers. Given that the Commission made a similar interview process, and found out that the 

majority of businesses had no competition concerns over the merger, it was decided that the 

efficiency analysis could be concluded regarding the supply of inputs to the gold mining sector, 

even if it was unsuccessfully contested by Gold Fields. 

 

Public Interest analysis 

The public interest concerns raised for this case were submitted by the merging parties, 

in the areas of ‘Industry’ and ‘Employment’. However, before the analysis of these points, the 

Tribunal sets out to address a controversy raised by Gold Fields, as they argue that, if a merger 

raises no competition problems and no negative public interest issues, it must still be prohibited 

if there is no evidence that it can be justified on public interest grounds. Expressed differently, 

unless there is a net positive public interest gain from a merger, it must be prohibited. 

The Tribunal understands that this interpretation is far-reaching, and would warrant a 

great number of mergers susceptible to prohibition. It questions the reason why the legislature 

would make a firm justify its merger affirmatively on public interest grounds, but not require 

affirmative justification on competition grounds, when this is a statute primarily concerned with 

competition, and hence presumably elevates that object more highly than any other subsidiary 

object. It further emphasizes that the public interest can have both adverse and benign effects, 

and that the competition authority is required to balance the positive and negative outcomes and 

come to a net conclusion on the public interest, as opposed to a net positive conclusion as Gold 

Fields would have it. 

Finally, the Tribunal highlights how the public interest is seen clearly as dependent – 

not independent – of competition. It states that mergers are not inherently harmful, and that 

absent a positive contribution to the public interest, a merger that raises no competition concerns 

should not be stopped. Thus, the Tribunal concludes that, as a matter of law, it is not necessary 

for Harmony to show that the merger can be justified on public interest grounds. All that it 

needs to establish, having found, as the Tribunal has earlier, that it will not have a likely 
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anticompetitive effect, is that the merger will not have a substantial negative effect on the public 

interest. 

Following this legal discussion, the Tribunal sets out to examine the effects of the 

merger ‘on a particular industrial sector or region’. This concern, brough up by Gold Fields, 

relates to an understanding that a successful merger between the parties could create a ‘systemic 

risk’ to the market, due to Harmony’s distressed finances and poor administration. In other 

words, a contagion originating in Harmony would infect the merged entity, resulting in its 

descent into ruin and bankruptcy. 

It remains to be clear, however, how this effect would be considered of public interest. 

As the Tribunal argues, if Harmony was to fail financially, then the company or its individual 

mining assets would simply be sold off to others at a price sufficiently discounted to enable the 

continuation of mining activities. In this sense, there is no apparent reason to assume that the 

merging of two firms – one sound, the other relatively distressed – will result in the inevitable 

demise of the merged entity. 

Yet, the idea of ‘systemic risk’ as chosen by Gold Fields relates to more than a mere 

bankruptcy of a firm. It could mean that the collapse of the gold mining ‘system’ portends threat 

not only to the gold sector, but, given the continued importance of gold in the South African 

economy, to that latter terrain as well. Thus, the approval of the merger could mean the demise 

of the entire South African economy. 

This perspective forces the Tribunal to decide several points raised by Gold Fields, of 

doubtful credibility. Firstly, it must determine whether Harmony is threatened with imminent 

collapse, despise a lack of proof for it. Secondly, it must evaluate whether the financial stress 

allegedly suffered by Harmony will contaminate the merged entity, rather than relieve the 

situation. Thirdly, the Tribunal must also judge the quality of Harmony’s administration and 

how it will affect Gold Fields’ management. Lastly, it is expected to accept that the merged 

entity and the South African economy will spiral downward towards systemic collapse, with 

nothing being done to reverse it. 

None of these concerns are realistic. It ignores market driven incentives, and ignores 

the fact that none of the witnesses for the merger have alerted for a potential economic collapse 

resulting from the merger. With this in mind, the Tribunal rejects the public interest concern of 

the merger on ‘industry’, given that the arguments presented do not have concrete evidence to 

sustain themselves. 

Moving on to analyzing the effects of the merger on employment, the Commission had 

already concluded that the transaction would raise substantial concerns with respect to job 
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losses. It managed to strike a deal with Harmony regarding this concern, who were willing to 

limit job losses to 1.500 so-called ‘supervisory positions’, yet it was reduced to only 1.000 job 

losses by the Tribunal. The recommendation to restrict retrenchments to managerial and 

supervisory categories was also accepted by the Tribunal, however further analysis of the 

affected categories would be needed in order to avoid misinterpretation. 

However, Harmony’s perspective was that the merger was unlikely to cause adverse 

effects on employment, thus not needing remedies. Its past experience in mining mergers 

indicated that merger-specific retrenchments were not extensive because it employed a top-

down approach, meaning it retrenched from the highest levels first and then downwards. This 

approach, because high-level employees receive disproportionately better remuneration, meant 

that it could achieve high levels of savings with fewer job cuts. In this context, the merger would 

not likely lead to retrenchments at lower levels for this reason. 

This view is supported by the Tribunal. Employment loss arising from the merger 

generally refers to the ones derived from the rationalization of production and support facilities. 

In this instance, there will be limited rationalization – certainly none of the production facilities, 

that is, the mines themselves, are to be merged and so the need for rationalization is limited and 

will, by and large, not affect mine level employees. Thus, the bulk of job losses will be 

supported by a richer and more educated strata of employees, who are better equipped to secure 

alternative employment. 

On the other hand, Gold Fields argued that the merger could loosen the bond between 

employer and employee, enabling management to break implicit contracts that its predecessor 

management had developed over long periods. The Tribunal is not persuaded by this argument, 

given that, in a relatively regulated labor market with national union representation, the 

regulatory regime, and even the identity of those who operate within it, are unaffected by the 

fact of the merger. Although it is conceivable that the management of the merged entity may 

attempt to use the cover of persistent general job loss in order to effect merger specific 

retrenchments, the monitoring mechanisms that are imposed as part of the remedies and the 

strength of the unions are deemed enough to safeguard against this measure. 

Yet, the Tribunal remains mindful of the fact that retrenchments of semiskilled and 

unskilled workers in the present mining environment may well have an adverse effect on 

employment and hence the public interest, because they may lead to long term unemployment 

consequences. Of importance here is that Harmony has not done a due diligence and, absent the 

condition, the Tribunal have to be content with its estimation that, from past merger experience, 

there is no likelihood of merger specific retrenchments of this class of employee. The Tribunal 
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thus finds that taking comfort from such a possibly uninformed estimation is insufficient in the 

circumstances of this case, and a condition is warranted to protect the public interest. 

 

Lessons from the case 

In conclusion, the Harmony and Gold Fields case emphasizes the role of public interest 

considerations in South African antitrust, and demonstrates the usage of remedies to allow for 

the approval of a competitive merger. The Tribunal shows how public interest grounds are 

considered dependent on the competition analysis, and of particularly second nature. It also 

highlights that the conciliation of public interest concerns must generate a net conclusion, rather 

than a net positive.  

Additionally, the case demonstrates the analysis of employment effects derived from 

a merger and how to remedy it. The solution found by the Tribunal highlights the priority of 

the antitrust authorities in preserving the jobs of low-skilled workers, that typically employ 

historically disadvantaged persons, and how higher-skilled jobs are more susceptible to 

retrenchment approvals, given that these jobs are normally occupied by richer white workers. 

Lastly, the remedies imposed showcase more of a concern with guaranteeing certain results 

from a merger rather than fixing a merger-specific problem, in the way that the Tribunal was 

uncertain that Harmony would effectively retrench only upper caste positions. Yet, it remains 

to be clear what parameters were used in order to determine that a thousand job losses were the 

acceptable amount for the Tribunal. 

 

3.2.2.5 Metropolitan and Momentum 

 

Overview of the case and competition analysis 

The Metropolitan and Momentum merger involved the acquisition by Metropolitan 

Holdings Limited (“Metropolitan”) of Momentum Group Limited (“Momentum”), both firms 

involved in the financial services industry, which was conditionally approved by the Tribunal 

on 14 October 2010. The deal involved Metropolitan proposing the acquisition of 100% of the 

issued ordinary share capital in Momentum, thus solely controlling the firm. The rationale 

behind the merger was that the transaction availed a number of growth opportunities, cost 

synergies and economies of scale through the combination of complementary target markets 

and resources, since Metropolitan and Momentum operate in different target markets – 
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Metropolitan focuses on low to middle-income markets whilst Momentum focuses in the upper-

income market. 

Metropolitan and Momentum are both diversified service providers within the broader 

financial services sector. Metropolitan offers long-term insurance to individuals and groups; 

healthcare products and services, more specifically medical aid scheme administration services 

and managed healthcare services; and asset management services to both retail/private investors 

and corporate/institutional investors. Meanwhile, the various services offered by Momentum 

are organized around several business units active in the long-term insurance, medical 

insurance, retirement fund administration, asset management and property investment 

industries. In this context, the merging parties’ activities horizontally overlap with respect to 

the following broad areas: i) the long-term insurance industry, including the provision of long-

term insurance products to both individuals and corporate customers; ii) the medical aid 

industry, including the provision of medical scheme products, medical scheme administration 

services and managed care services to medical schemes; iii) the provision of retirement fund 

administration services; iv) the provision of multi-purpose asset management services; and v) 

the provision of rentable office and retail space. 

For each specific area, the Tribunal defines the product and geographic markets. For 

long-term insurances, the Tribunal considers both a national and broadly defined market, as 

well as a national narrowly defined potential market. Regarding medical aid, the market is 

defined as national and broad, further delineated by open and closed medical schemes. 

Retirement fund administration is left for open interpretation, analyzing competitive effects to 

large standalone funds and umbrella funds. For asset management, it is divided into collective 

investment schemes and general asset management funds. Finally, property market is divided 

into rentable office space and rentable retail space. 

The Tribunal then sets out to analyze the effects of the merger on the competitive 

process. It states that, for the long-term insurance market, there will still be relevant rivals and 

smaller players active, raising unlikely chances for a substantial lessening of competition. Next, 

for medical aid, the merger will be irrelevant for competition concerns since the market 

participation will be less than 5% for the provision of medical scheme products; administration 

services will not suffer overlap since the merging parties are not close competitors; and 

managed care services suffer from intense competition from rivals. Regarding retirement fund 

administration, the market is highly fragmented, with the merged entity owning less than 20% 

of market-share, thus not granting competitive concerns. For asset management, the high rivalry 

and less than 10% market-share for the merged entity removes any competitive concerns. 
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Finally, the property market also entails less than 20% of market-share, thus not granting 

negative competitive effects. In conclusion, the Tribunal understands that it is unlikely that the 

proposed merger would substantially prevent or lessen competition in any relevant market. 

 

Public Interest analysis 

The Tribunal indicates that the merger gives rise to only the ‘employment’ public 

concern, indicated by the merging parties’ estimation of 1.000 retrenchments. While the 

merging parties did not consider this value a substantial amount, they nonetheless accepted 

certain conditions imposed by the Commission in order to minimize the effect of the job losses. 

Thus, the merger was subject to a prohibition of retrenchments in South Africa resulting from 

the merger for a period of two years, with the condition not applying to ‘senior management’. 

The Tribunal begins the discussion of public interest grounds addressing the legal 

issues from the case. Substantiality here is explained by the Tribunal as when employment loss 

is of considerable magnitude and that short term prospects of re-employment for a significant 

portion of the affected class is limited. The Tribunal then states that, once it has been alleged 

that a merger may not be justifiable on substantial public interest grounds, the evidential burden 

will shift to the merging parties to rebut it. 

This evidential burden must satisfy two criteria: it must follow a rational process to 

arrive at the determination of the number of jobs lost; and the public interest in preventing 

employment loss must be balanced by an equally weighty, but countervailing public interest, 

that justifies the job loss. Thus, even if the merging parties make a good efficiency argument 

for job losses, this efficiency gain must, if the job losses are substantial, be justified on a ground 

that is public in nature to countervail the public interest in preserving jobs. That is because, 

although a firm may be able to demonstrate that employment loss is rationally connected to an 

efficiency claim, this would on its own not be sufficient if the efficiency gain is a private one – 

one that benefits the shareholders. In other words, a purely private efficiency gain is only to be 

taken into account as countervailing a loss to competition, but not a loss to the public interest. 

In this sense, the private interests of shareholders would have to yield to the weightier 

public interest in preventing employment loss as a result of the merger. This does not mean that 

there are no circumstances where efficiency gains, even if achieved through substantial job 

losses, could not be justified on public interest grounds, as opposed to purely private interest 

grounds. But to do this, the merging parties must argue that an adverse effect on employment 

might in certain circumstances be justified e.g. keeping a factory open in a region to prevent an 

adverse effect on that region’s economy. It could also be justified in order to increase the 
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competitiveness of the merged entity by cost lowering, something impossible when the entities 

are separated, or to promote lower prices to consumers.  

The Tribunal then provides the factual issues raised by the merger, analyzing the 

arguments surrounding the employment concerns. When initially submitted by the merging 

parties, the ‘worst case scenario’ of employment loss alluded to 1,500 employees, roughly 9.5% 

of the combined workforce. However, when filtering out potential staff reductions originated 

from redeployment, retraining, natural attrition, offer of early retirement and business growth, 

the new retrenchment scenario presented by the merging parties was of 1,000 employees, or 

6.4% of the combined workforce. 

Given this scenario, the Commission concluded that the transaction resulted in a 

significant negative impact on employment. Of note, however, is that the Commission did not 

analyze the undertakings and if they effectively justified an alleviation of the negative effects 

of unemployment. The merging parties presented merely a hope, but not a guarantee, of 

redeployment within the merged firm or its business partners, and a retraining allowance of up 

to R 10 000, provided the employee fell within a certain category which was essentially offered 

to those with less skilled qualifications. 

In an attempt to justify the job losses, the merging parties explained how the merger 

was an attempt to drive efficiencies between two firms with complementary, rather than 

competitive, businesses. Nevertheless, the integration of the respective business units would 

inevitably demand a retrenchment of redundant positions. For the achievement of greater 

efficiencies – in this scenario, lower costs – the merging parties adopt a proportional 

relationship between savings and head count (a saving of 10% would demand a head count 

reduction of 10%). Yet, when asked the specifics about how correct this calculation was, the 

merging parties were unable to provide an answer. They would later provide a rounded 500 

retrenchments due to natural attrition, with a net result of 1,000 job losses due to the merger, 

but the arbitrariness of the numbers remained an issue. 

In this sense, the Tribunal concludes that the merging parties were unable to provide a 

satisfactory account in their approach. There was no consideration for categorical 

retrenchments, which may differ the cost savings for each firm, for each department, and for 

each skill range. The past integration experience which involved other firms also could not be 

used as a reliable source, given the complementary nature of the merging parties, instead of a 

competing nature. What seems to be the case for this merger, according to the Tribunal, is that 

cost cutting was the argument used in order to deal with key shareholders and allow for the 

transaction to occur, with the savings being derived from retrenchments. Thus, while there 
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might be rationale for job cutting (which there isn’t), the merging parties do not provide a public 

interest justification for them, in the sense that the gains from greater efficiency are aimed to 

benefit only the shareholders of the merged entity, and not the wider public. 

Which brings to question if the job losses intended by the merging parties are in fact 

aimed at making the merged entity more competitive. The Tribunal cites how there is no 

mention in documents about how the lowering of costs would lead to lower prices for 

consumers; indeed, more probable are some suggestions that the cost savings realized would be 

passed on to shareholders. The rationale behind the transaction, then, becomes one of increasing 

the rate of return for shareholders, turning the merged entity into a complacent member of an 

already concentrated market, instead of an aggressive competitor. This can be further viewed 

by the reliance of the merging parties on growth arguments based on other countries instead of 

South Africa, the back-tracking of arguments referring to less job losses resulting from growth 

opportunities, and the abandonment of the complementarity argument between the two entities. 

With this in mind, the Tribunal concludes that the merging parties failed to establish a 

rational connection between the efficiencies claimed and the job losses contemplated, and that, 

even if they have, that they have not successfully raised any public interest that would justify 

the job loss. Given that the prospects for re-employment of the affected employees are limited 

in the short term, and that the loss of 1,000 jobs is substantial, the merger thus leads to an 

adverse effect on the public interest of employment. Which then demands a remedy to be 

applied by the Tribunal, and if none is found, a prohibition of the merger. 

The Tribunal starts its analysis of remedies by explaining the inadequacy of the 

solutions proposed by the merging parties. It consists of undertakings to offer jobs at some 

future date if the opportunities arise. These expectations are unenforceable, unspecific and, in 

the context of the merged firm’s desire to downsize, unlikely to be realized in any significant 

respect. Nor were the offers to retrain the retrenched workforce a meaningful counter to 

someone losing a job. There was also the issue of lack of evidence to support the amount of job 

losses, whether the employees were consulted on them, and what re-training would allow those 

whose jobs had ended to be re-skilled to do. 

The merging parties also failed to properly consult with their employees about the 

effects of the merger on the workforce. Although the Act respects the proper negotiation 

between employer and employee, there is no evidence for this case that any agreement was 

reached, and the presence of the workers’ union as a third party opposing the merger further 

reflects this. Which leads to the final injury of the merger against the workers, in the estimation 

by the Metropolitan Board that a staff reduction of 8% – about 1,100 staff – “fairly split” 
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between the two mergers would be necessary, with a large proportion coming from forced 

retrenchment. This view contrasts with the arguments presented by the merging parties, that a 

reduction would be no more than the normal staff attrition and that further reductions would 

take place “over time”, thus further diminishing their arguments. 

Given their loss of arguments, the merging parties attempt to explain how the 

Tribunal’s approach to employment should be conditioned to the residual effect of the merger 

that can be solved by the antitrust authorities. That is, the employment concerns should first be 

dealt in regards to the Labor Relations Act, and then the remainder would be dealt with by the 

Tribunal. Although correct, this does not mean a hands-off approach by the Tribunal, indicating 

that the public interest concern here is viewed through the lens of competition. The Tribunal 

does not analyze operational requirements of a firm and the fairness of the process in relation 

to a particular employee; rather, it asks if the merger should have been permitted in the first 

place, which then gave rise to the operational circumstances. Which means that the Tribunal is 

not duplicating the role of another regulator, such as the labor tribunal. 

Moving on to the remedies, the Tribunal evaluates whether the conditions imposed are 

an undue burden on the merged entity. It places a moratorium on all merger-related 

retrenchments for a period of two years, excluding senior employees. The condition is thus 

limited both in time and extent. The merging parties have stated that the integration process 

would take three years, meaning that the remedy would affect a more limited time burden for 

the entities. The exclusion of senior employees from the remedies is explained by them being 

more likely to obtain new employment, hence giving a less compelling public interest to protect 

them. If the firm so chooses to achieve meaningful cost savings through retrenchments, it can 

opt to remove these positions that are disproportionally higher.  

The condition also does not exclude voluntary retrenchments or other forms of 

incentives for employees to resign. This is because the growth opportunities initially present by 

the merging parties, and that would mitigate job losses, are not precisely correct, with natural 

attrition declining over the years. Important of note, however, is that the conditions applied here 

are merger related; non-merger related retrenchments are still permissible, and do not fall under 

the remedies imposed. 

 

Lessons from the case 

In conclusion, although the Metropolitan and Momentum case did raise employment 

concerns, these were properly remedied, which granted a conditional approval of the merger. 

The case highlights the evidential burden of the merging parties to justify public interest 
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concerns, how the Tribunal demands both rationality for the operation and a countervailing 

public interest ground, and how the application of remedies is used in order to permit the 

transaction of a competitive merger. The case also showcases the priorities of the antitrust 

authorities with relation to merger analysis, indicating the importance of efficiency effects 

being spread to consumers, and how the gains of shareholders is deemed only an efficiency 

concern, but cannot be used as a counterweight for public interest issues. 

 

3.2.2.6 Walmart and Massmart 

 

Overview of the case and competition analysis 

The large merger between Walmart and Massmart involved the acquisition by 

Walmart Stores Inc (“Walmart”) of Massmart Holdings Limited (“Massmart”), conditionally 

approved by the Tribunal on 31 May 2011. The primary acquiring firm, Walmart, is the largest 

retailer in the world, involving itself with discount stores, supercenters and neighborhood 

markets, as well as owning a chain of warehouse stores and operating in 15 countries. The 

primary target firm, Massmart, participates in several African countries as a wholesaler and 

retailer of grocery products, liquor and general merchandise. The case also saw the presence of 

third parties, mainly the unions and government ministries, highlighting the relevance of the 

merger at the time. 

The reasoning behind the transaction is an interest by Walmart of entering emerging 

markets, specifically South Africa and sub-Saharan Africa. It believes that South Africa is a 

stable and complex economy, therefore representing an attractive market to the entity. 

Meanwhile, Massmart wishes to benefit from the operating, retailing, marketing and 

merchandising skills, as well as the procurement and supply chain capabilities of Walmart in 

order to expand its operation on the African continent. Massmart also anticipates that Walmart, 

being a global leader in sourcing and retailing of fresh produce, will introduce new skills and 

technologies to assist Massmart in becoming a significant distributor of locally produced, 

perishable products, thereby complementing Massmart’s activities on its fresh grocery 

operations. Finally, Massmart will gain access to Walmart’s procurement capabilities through 

a buying agency agreement and various technological services. 

The initial analysis conducted by the Commission found that the merger was not likely 

to lead to a substantial prevention or lessening of competition. It also observed the public 

interest issues that could arise from the merger, focusing on (i) pre-merger retrenchments at 
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Massmart; (ii) the effect of the merger on suppliers; (iii) the effect of the merger on employment 

generally; (iv) the effect of the merger on the future terms of employment of Massmart 

employees; and (v) the right to association and acceptance of unionized labor. Upon these 

considerations, the Commission recommended an unconditional approval of the merger. 

However, during the Tribunal’s analysis of the case, the Commission would change their 

verdict to a conditional approval, once it received new information from the merging parties. 

Following the Commissions’ recommendations, the Tribunal would then examine the 

competitive merits behind the merger. It highlights the lack of competition concerns, given that 

Walmart does not compete with Massmart in South Africa – it has no presence in the country 

– thus not manifesting any horizontal or vertical effects on the market. This fact justifies a lack 

of relevant market definition by the Tribunal, as the merger would only substitute one player 

for another, thus moving the examination to the public interest concerns. 

 

Public Interest analysis 

The Walmart and Massmart case raised public interest concerns on three topics, those 

being the effects on ‘industry’, on ‘employment’, and on ‘the ability of SMEs to participate in 

the market’. Before analyzing each point, the Tribunal emphasizes how the antitrust authorities 

are responsible for considering only merger-specific effects. It does so to argue on how a 

concern that exists independently of a merger, however weighty it may be, does not bring it 

within the antitrust jurisdiction. This issue would be raised several times during the case, as a 

way to direct what the antitrust authorities can and cannot do. In this case, the Tribunal is 

responsible only for analyzing the undertakings presented by the merging parties and if they 

are sufficient to address the public interest concerns. 

With this in mind, the Tribunal begins its review of public interest grounds, starting 

with retrenchment moratorium. The authority states that there is no evidence on possible job 

losses due to the merger post-transaction. On the contrary, there is evidence of growth 

opportunities for Massmart and further employments. These points would suggest that there is 

no need for a retrenchment undertaking by the merging parties. 

This conclusion, however, should be treated with doubt for two reasons highlighted by 

the Tribunal. Firstly, the expansion of Massmart may occur outside of South Africa, with 

documents signaling an emphasis on foreign expansion as a rationale for the merger. Secondly, 

Massmart considers employment divisionally and not from the perspective of the group as a 

whole, meaning that, although some divisions may be creating new jobs, others may be 

contracting. A third concern is brought up on Walmart’s comments over how Massmart carries 
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“too many staff on its shop floor”, which could mean an interest in retrenchments post-merger. 

Despite these concerns, the merging parties have offered an undertaking in respect of future 

retrenchments, thus lessening worries over these points. 

A second topic treated by the Tribunal is the reinstatement of retrenched employees. 

This concern is raised by the union due to 503 retrenchments occurring close to the time of the 

merger. The union argues that these job losses came about in anticipation of the transaction, but 

this evidence is based only on inferences about the timing of the retrenchments relative to the 

final phases of the negotiations. Massmart argues that the job cutting was a result of 

consolidation of operations between two assets, meaning that it was independent of any merger-

specific considerations. It also originated from a rationalization of its re-engineering team, 

concluding that it needed fewer employees. The union counters this argument by claiming that 

this was part of a process of casualization and how now more casuals are employed through 

services provided by labor brokers. In this context, what the Tribunal can correctly ascertain is 

that the evidence is confusing, with neither side presenting a coherent picture of what happened 

and often talking past each other. The only point of convergence between the groups is the 

number of retrenchments, in the order of 503. 

However, what matters in this discussion is the dispute for the remedy proposed. The 

union demands that the Tribunal imposes a condition ordering reinstatement or re-employment 

of all affected employees. Alternatively, it asks that the affected employees be the first to be 

hired as employment opportunities arise in the future for Massmart. The specificity for this 

concern though is that the burden of proof has not yet shifted to the merging parties, since the 

retrenchments occurred prior to the merger. Thus, it falls for the union to first show that the 

retrenchments were merger-specific, so that the discussion can shift to remedies. The difficulty 

of the union is that they have not been able to cross this hurdle. 

In order to analyze the merit of the evidence that the union supports itself on – the 

timing of retrenchments – the Tribunal views documents from both Walmart and Massmart that 

address the interest on the merger. For Walmart, it had not yet concluded at the time of the 

retrenchments that it was willing to do a deal in South Africa, as it was deciding between this 

country and another unnamed country. When it did approve the transaction with Massmart, it 

coincided with the public announcement of the deal, rushing the parties over a weekend to 

officialize it. The close timing of the merger’s imminence with the retrenchments is then shown 

to have a weak link. Thus, there is no evidence to support that Walmart was requiring Massmart 

to engage in particular retrenchments or that it knew of them at the time. 
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The remaining theory would then be that Massmart manifested the retrenchments to 

entice Walmart’s bid. In this logic, Massmart’s executives anticipated that Walmart would be 

in favor of downsizing of their labor force and that it would be expedient for them to make this 

demonstration pre-merger whilst negotiations were still underway. It seems unlikely, however, 

that given the total size of the Massmart labor force – about 26,500 – that the cutting of 503 

employees would prove material in persuading Walmart that Massmart was a better deal than 

its rivals. 

The only concrete evidence found of communications between Walmart and Massmart 

over labor was a request for the percentage of employees unionized and the duration of contracts 

with the unions. Walmart had prepared a document over labor disputes that emphasized the 

need for the entity to deal with negative perceptions about its labor relations governance policy. 

Whilst not conclusive of anything, it is consistent with the merging parties’ version that 

Walmart had no involvement in Massmart’s retrenchments decisions. 

Moving on to the next topic of concern, a central issue in the Tribunal’s proceedings 

was Walmart’s attitude towards collective bargaining. With this in mind, two undertakings were 

made: one to continue to honor existing labor agreements, and another not to challenge the 

status of the present union as the largest representative within the merged entity for an 

appropriate period determined by the Tribunal. This issue is raised due to Walmart’s size as the 

largest private employer in the world, with an estimated 2.1 million employees, of which two-

thirds are based in the United States; none of these American workers belong to a trade union. 

This is explained by Walmart’s traditional antipathy to organized labor and their preference for 

individualism. It also explains a number of labor violations alleged by workers in the United 

States, ranging from discriminatory practices to what is termed wage theft. Although Walmart 

attempts to answer the Tribunal’s concerns over labor treatment, the issues raised by the unions 

are considered sufficient to warrant attention by the antitrust authorities over collective 

bargaining. 

Following this, the defense for the merging parties relates to a Walmart witness 

operating in the United Kingdom. He states how organized labor rights have always been 

respected by the entity and that there was a healthy relationship with unions. Although it did 

commit some inappropriate handlings, it shows how Walmart’s relationship with collective 

bargain could be in South Africa. The attitude would change to suit the immediate environment, 

with this argument being complemented by a union representative from Argentina, stating how 

the institutional arrangement of the country demanded a respect for the unions from Walmart. 

However, another piece of evidence for Walmart’s attitude to unions is more specific to the 
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South African situation. It concerns correspondences between Walmart and Massmart, with the 

tone and kind of questions made regarding unions being consistent with the characterization of 

the company as one not well disposed to collective bargaining.  

Therefore, the debate over this public concern shifts to whether further collective 

bargaining undertakings are justified. The union demands that Massmart must bargain centrally 

and not per division, as it typically does. The problem with this remedy is that Massmart’s 

approach to centralized bargaining is a policy pre-merger, with no evidence of this tactic being 

developed in conjunction with or in anticipation of the merger with Walmart. The Tribunal 

emphasizes the role of dealing with merger-specific concerns, and it must not impose itself on 

labor issues that already existed; the protection of existing rights is a legitimate issue to be 

addressed, but not the creation of new ones. Secondly, the unions need to recognize that rights 

are symmetrical, in the sense that interventions from the antitrust authorities that favor union 

advances may as well result in the favoring of union reduction in the future. The Tribunal thus 

finds that, unlike the protection of existing labor rights that may well be merger-specific, the 

creation of additional rights not presently enjoyed by unions is neither merger-specific nor 

appropriately part of the public interest mandate. 

A final point raised over collective bargaining was that, post-merger, individual 

employee rights would be degraded by Walmart. Given the firm’s history in the US, allegedly 

wages and salaries would lag behind those of the industry and other employee rights would be 

diminished. The merging parties deny this, citing the need to offer competitive remuneration 

and working conditions in order to keep up with rivals. However, if Massmart does indeed 

attempt to lower levels of remuneration, the Tribunal can take comfort in the strength of the 

unions, recognized by the merger deal, to resist this tendency. Any remedy that sets levels of 

remuneration post-merger would be disproportionate and an inappropriate interference with the 

process of collective bargaining. 

Lastly, but not least important, the Tribunal addresses the matter of post-merger 

domestic procurement, mainly explored by the government team and the unions as interventors 

for the case. In general terms, the interventors argument is that pre-merger Massmart has limited 

capacity to import products, but this will change post-merger, with Massmart expanding into 

other products and taking market share from rivals. This expansion will be driven by lower 

prices, originated from Walmart’s superior buying power in sourcing goods from overseas. As 

a result, rival firms will have to re-engineer or form alliances to secure imported goods at 

competitive prices. This will shift purchases away from South African manufacturers to foreign 
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Asian producers, thus declining the demand for products of domestic firms who will have to 

close or downscale with a significant cost to local jobs. 

This significant shift alarmed government officials, who suggested two solutions to 

the case. Either the merger was prohibited, or permitted subject to conditions that addressed the 

public interest concerns in employment, industry sectors, small businesses and ones owned by 

HDPs. Consulting economic experts and retail owners, the Tribunal showcases that the merged 

entity’s procurement patterns are likely to change, as it has the incentive and capacity to do so. 

Its quantitative impact however is less clear. It is also probable that Massmart rivals will follow 

its steps of importation, in order to keep up with competitiveness. But, as the Tribunal 

highlights, South African producers also have the opportunity to fight back in order to maintain 

market share. In the end, greater retail competition post-merger will ensure that the benefits of 

lower producer prices are passed on to consumers and not pocketed by retailers. 

In this context, the Tribunal does not doubt the valid concerns raised by the 

interventors. But a possible loss of jobs in manufacturing of an uncertain extent must be 

weighted up against a consumer interest in lower prices and job creation at Massmart, especially 

when the most benefited are the poorest citizens in South Africa. Thus, the conditions imposed 

by the interventors must also reflect these considerations. 

The proposed procurement condition by the interventors is the imposition of an import 

quota. The principle behind it is to hold Massmart to its existing volume of local procurement 

for a defined period of time. Thus, one would need to determine its level of domestic purchases 

pre-merger and then hold it to this level for some period going forward.  

The Tribunal highlights several challenges. Firstly, they would have to drill down to 

determine the extent of local manufacturing content per product, amongst 120,000 goods – a 

daunting task. Then, they would have to determine how much of the locally produced product 

supplied is in fact locally produced. Finally, the Tribunal would have to know if the 

manufacturer from whom the good was procured and who is thus the final part of the production 

chain may not have been the sole producer and may have imported some of the inputs into that 

good. Although the union proposed to consider a product domestic if more than 50% of its value 

was locally produced, this would put the onus of evidence on unreliable manufacturers who 

could falsify the information. 

More problems are shown by the Tribunal, relating to the definition of the time period 

for the condition. If the condition imposed was part of an industrial policy program, the period 

of the import restraint might be linked to other measures designed to make the domestic firm 

more competitive whilst they benefit from the duration of the protection. However, no such 
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policy is contemplated here. In fact, the proposed procurement conditions by the interventors 

are not linked to any industry in particular, but suppliers in general. The Tribunal doubts the 

need for all manufacturing requiring protection. In short, the proposed system would be 

massively complex, with great opportunities for evasion and manipulation.  

Additionally, the merging parties are against a procurement remedy that limits their 

imports. It would render the country in breach of its trade obligations. It would also be 

asymmetric to the merged entity, in the sense that it does not attempt to dilute market power – 

of which the merged entity raises no concerns – but would merely limit the competitive 

capabilities of the firm against its rivals, who are unaffected by the constraint. It would also 

hinder the ability of the merged entity to practice lower prices, a core pillar promoted by the 

antitrust authorities. Thus understood, imposing a remedy on a single non-dominant procurer 

to deal with an industry-wide concern would not be a rational exercise of public power. Other 

industrial policy instruments seem more plausible for the task. 

For the reasons highlighted, the Tribunal does not consider that the conditions 

proposed by the interventors are appropriate. Rather, on the assumption that there will be some 

substitution of local procurement to imports post-merger, the merging parties proposed an 

investment remedy. It would entail them expending R100 million over three years through the 

establishment of a program aimed at the development of local supplies, especially SMEs. This 

is considered by the Tribunal a more positive response to the domestic procurement concern. 

Instead of insulating local industry from international competition for a period, it seeks to make 

local industry more competitive to meet international demand.  

Analyzing the full extent of the undertakings presented by the merging parties, these 

would encapsulate local procurement and labor conditions. Walmart and Massmart undertook 

to (i) not violate any existing agreements with trade unions and honor pre-existing union 

agreements; (ii) afford all future employees the benefit of association with the trade union; (iii) 

create jobs; (iv) respect the rights of unions and workers; and (v) increase job security for 

current and future employees. With regard to local procurement, the merging parties undertake 

to support local suppliers, especially SMEs and HDP suppliers, while also not significantly 

changing the volume and value of purchases from these local suppliers in all product categories 

procured by Massmart in the future. Whilst initially the merging parties refused to accept these 

conditions as being conditional for the approval of the merger, eventually they caved due to the 

mounting controversy surrounding the deal. Thus, the Tribunal considered the remedies 

proposed by the merging parties appropriate to deal with the public interest concerns raised, 

and deemed the issue solved. 
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The Appeal Court Judgement 

The Walmart and Massmart merger would also be analyzed by the Competition Appeal 

Court, requiring that the merging parties commission a study to determine the most appropriate 

means for a mechanism by which local South African suppliers may be empowered to respond 

to the challenges posed by the merger and thus benefit thereby. In particular, the study is meant 

to canvass the best means by which South African SMEs can participate in Walmart’s global 

value chain training programs that might be established to train local South African suppliers 

on how to conduct business with the merged entity and Walmart, and the costs which would 

reasonably be incurred insofar as the development of such a program is concerned. 

In this context, the motive for intervention by the Appeal Court was the remedy 

imposed by the Tribunal in the form of an investment programme of R 100 million that aimed 

for the development of local suppliers. Without any interrogation of the nature, scope or 

implications of this proposal, the Tribunal incorporated it into the final transaction, thus 

compelling the Court to issue an order which directed the commission of a report. The intention 

is to restrict the application of any conditions to be imposed to benefit SMEs and to allows their 

effective participation in the merged entity’s global and domestic value chains. 

Additionally, the fund would be a response to the threat of the loss of employment and 

sales by local suppliers including SMEs, through their potential displacement by way of 

imported goods. This view could be achieved by (i) empowering existing local suppliers to 

Massmart to meet this challenge, and (ii) identifying opportunities for local firms to expand 

sales and employment through integration into Walmart’s global supply chain. In this sense, 

the critical concern must be the minimization of the downside risk of retrenchments from 

domestic producers facing the challenges posed by the Walmart global value chain. 

The Court centers the debate around the effects of globalization on value chains, and 

how the merger contributes to it. From a public policy perspective, the importance is in 

minimizing the downside risks of the merger whilst seizing fully the upside potential from full 

integration of local producers into Walmart’s global supply chain. What remains to be defined, 

however, is the role of the antitrust authority in dealing with these structural problems. 

In this sense, the use of public interest concerns – in this case, the one regarding SMEs 

– is not a substitute for, or even a significant component of, a comprehensive policy designed 

by the State to deal with the challenges that globalization impose on the domestic economy. 

Specifically, the public interest ground that deals with the access of SMEs to the market is 

intended to address the direct and specific risks posed by the present merger to local producers 
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and employment, as a result of the introduction of Walmart’s global supply chain into the South 

African economy. As the Court continues, whilst these public interest concerns deal marginally 

with aspects of a wider problem, they cannot be used to develop a comprehensive industrial 

policy to solve the problems posed by global value chains. 

What the Court can do is minimize the ‘harm’ that the merger creates in terms of 

consequences on local producers. It accepts, given the likelihood of an increase in cheaper 

imports, that there would be some displacement of local producers and a detrimental effect on 

this sector and on employment. But it does so in the context of maximizing welfare created by 

the merger, keeping in mind the positive effects of lower prices. It therefore follows that the 

purpose of the Court’s intervention is to guide the remedies imposed to the merging parties in 

a way that maximizes the promotion of the objectives of the legislation, i.e., the protection and 

fostering of SMEs and those controlled by HDPs. 

In regards to the remedy, its success cannot equate to a persuasion of the merged entity 

to be charitable to local suppliers nor to compel it to purchase from local suppliers. Its purpose 

is to ensure that targeted suppliers can be joined successfully to Walmart’s global value chain. 

This can only occur if it can be demonstrated that there is a commercial advantage to local 

sourcing; hence, if the fund can assist Massmart’s organization to understand the importance of 

identifying and constructing links to competent local suppliers, and also the creation of 

additional incentives for buyers, purchasers, managers and planners within the merged entity to 

assess their own success, then the imposition of conditions will be more likely to deal with the 

public interest concerns.  

Thus, the condition should target the existing body of suppliers within Massmart’s 

supply chain, with the focus on the upgrading of capabilities and access to markets. It should 

focus on creating and facilitating highly focused clusters of SMEs which would be sourced 

primarily from HDPs, and which may provide Massmart with specific products in certain niche 

areas. Emphasis should be placed upon tradable goods, as non-tradable goods are less likely to 

be imported. With this in mind, the focus must be to encourage the merged entity to do that 

which it may not be incentivized to do. 

In order to guarantee the correct usage of the fund and the effectiveness of the remedy, 

the Commission will be empowered to receive regular reports about the progress of the fund 

and to make a determination as to whether the operation of it complies with the condition 

imposed by the Court. This enquiry, in turn, may trigger the revocation of the merger approval, 

should the handling of the fund be deemed inappropriate. In this sense, there is no need to 
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develop further intricate accountability structures, as the antitrust authorities have the power to 

simply revert Walmart’s acquisition of Massmart should it deem necessary. 

As for determining the appropriate value that the fund should have, the Court analyzes 

values ranging from R 40 million to R 2 billion. They emphasize that the fund must ensure that 

the expertise of the merged entity is employed to ensure that small and medium sized local 

suppliers may benefit from the global value chains. From the documents and reports analyzed, 

it is clear that much of the activity of the fund will be concerned with the imparting of skills as 

opposed to simple cash hand-outs. These skills may include the upgrading of quality, re-

designs, reduction of costs, marketing support, logistical support, and financial support. Given 

this, the fund will demand an intense managerial nature of supply chain development, involving 

the interaction between buyers and producers. Thus, the Court establishes a five-year period of 

investment with a maximum value of R 200 million, already considering inflation. With this, 

the Court deems the remedy acceptable and within the bounds of public interest jurisdiction, 

thus removing its concerns over the merger. 

 

Lessons from the case 

The Walmart and Massmart merger is symbolic in that it clearly defined the purpose 

of the antitrust authorities with regards to public interest concerns. It emphasizes the limit of 

the jurisdiction in how only matters concerning merger-specific points can be properly 

addressed, and how the authorities are responsible for preserving the rights of the contemplated 

agents in the Act, but are not in charge of adding new ones or altering pre-existing ones that are 

unrelated to the merger. In this sense, changing labor relations as a way to “compensate” other 

post-merger effects is not an option. Likewise, proposing a set of rules in the form of an 

“industrial policy” is not in the scope of the antitrust authorities.  

Additionally, the case demonstrates the construction, implementation and limits of 

remedies concerning public grounds. It bases itself on undertakings proposed both by the 

merging parties and possible interventors, determining the appropriate remedy in accordance to 

the least amount of necessary regulation and appropriateness to deal with the merger-specific 

results. However, by not taking the initiative and relying on other parties to formulate possible 

solutions, the antitrust authorities are exposed to inappropriate and insufficient remedies, as 

seen by the intervention of the Appel Court.  

In the end, the case highlights the influence of the public interest concerns on the South 

African antitrust. In its absence, the merger between Walmart and Massmart would have been 

unconditionally approved. However, with the analysis of the effects from the merger on the 
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industry, on employment, and on the empowerment of SMEs, the intake of both unions and 

government officials could be made in order to guarantee that not only these concerns be heard, 

but also considered in the elaboration of concessions from the merged entity. Thus, the public 

interest grounds served as a complement to efficiency concerns, by promoting competition 

through investments in SMEs and protecting the welfare of workers.  

 

3.2.2.7 ABInBev and SABMiller 

 

Overview of the case and competition analysis 

The AbInBev and SABMiller merger entailed the largest beer company in the world 

buying its main global competitor and second largest beer producer on a global scale. The 

acquiring firm, Anheuser-Busch InBev SA/NV (“AB InBev”), proposed the acquisition of the 

target firm, SAB Miller plc (“SABMiller”), one of South Africa’s symbolic manufacturing 

firms. The merger was conditionally approved on 30 June 2016, due to public interest concerns. 

Given the historic perception of SABMiller and the scale of the merger, the case raised 

a wide range of concerns with a variety of constituencies. Yet, most of the issues would be 

resolved without the need for a lengthy contested merger process. The first reason for this is the 

lack of significant overlap between the firms’ operations in South Africa, given that AB InBev 

does not manufacture in the country and its market-share of the products it distributes is 

miniscule. Second, SABMiller’s position of dominance is already so extensive that the addition 

of AB InBev would not change the current status. Third, the merging parties adopted a 

pragmatic approach to the concerns raised for the case and voluntarily agreed to a wide range 

of significant undertakings. Fourth, the merger involved several jurisdictions around the globe, 

making the merging parties divest a number of brands, thus affecting SABMiller’s repertoire. 

Additionally, the case involved an active negotiation between the merging parties and 

three government departments – the Economic Development Department, the Department of 

Trade and Industry, and the Department of Agriculture. The result was a series of undertakings 

set out in the form of a contract with these departments, that preceded the recommendation from 

the Commission. Since the merging parties agreed to be bound by these undertakings, these 

were implemented into the Commission’s recommended conditions. 

With these considerations in mind, the Tribunal sets out to first analyze the competition 

concerns that are raised by the merger. Both merging firms are vertically integrated 

manufacturers of beverages operating in several international markets. The antitrust 
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jurisdiction, however, confines the Tribunal to examine the effects of the transaction only on 

the South African market. 

First, analyzing potential horizontal overlaps, the Tribunal states two markets of 

interest: clear beer and cider. The beer overlap in the South African market is slight, with only 

AB InBev distributing, but not manufacturing, beer products in the country. AB InBev’s 

market-share of the merger is less than 0.1%, whilst SABMiller’s is close to 85%-90%. The 

merger, however, will not lead to an increase of market-share, given that the merged entity has 

undertaken to divest a number of SABMiller’s brands as remedies for other jurisdictions. Thus, 

despite being a horizontal merger, it would lead to a dilution in market-shares, instead of an 

increase. 

Moving on to the analysis of cider, both merging parties operate in the market, with 

SABMiller being the second larger producer of flavored beverages, at 20-25% of national 

market-share. However, if any AB InBev cider brands enter the local market post-merger, then 

the effect will be a more competitive cider market; at worst, if it does not enter the market, then 

it still has to be more competitive with the divestiture of brands. In this sense, the merger does 

not lead to a substantial prevention of lessening of competition for the cider market. In the 

contrary, the divestment made by the merging parties brings more competition to the liquor 

sector. 

Given that the horizontal concerns raised by the merger are not deemed substantial, 

the Tribunal then examines the vertical issues of the transaction. They originate from 

SABMiller’s core beer manufacturing business being integrated both backward into the supply 

of key inputs and forwards into the supply chain. After the merger with AB InBev, the merged 

entity will be able to switch the supply of certain inputs produced locally to foreign suppliers, 

given the combined buying power of the companies and AB InBev’s extensive procurement 

network, making imports cheaper than pre-merger. 

However, the conditions proposed by the merging parties in respect to inputs serve to 

address the vertical concerns. On one hand, it will require the merged entity to retain current 

levels of purchases from local producers, and on the other, to expand investment in the supply 

chain. Put differently, the undertakings address both concerns of demand for inputs, so 

producers do not face exit, and the increase in supply of inputs, so rivals of the merged firm are 

not foreclosed. 

 

Public Interest analysis 
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The merger between AB InBev and SABMiller raises certain public interest concerns 

in respect of the supply of key inputs to SMEs in the beer market. Prior to the merger, 

SABMiller concerned itself with its reputation in the local market, thus willing to make 

concessions to smaller rivals that, post-merger, an internationally based controller may be less 

willing to do. In this sense, the merger could affect the ability of small and medium-sized 

companies to maintain competitiveness and relevance in the liquor industry. 

These points were highlighted by the Government, which promptly negotiated with 

the merging parties regarding possible undertakings that minimized the damage possibly done 

to SMEs. Since the merging parties agreed to comply with these undertakings, they did not 

oppose their inclusion as conditions for the approval of the merger. Therefore, it is not necessary 

for the Tribunal to enquire whether these concessions would have been required of the parties.  

The solution proposed by the merging parties, in order to alleviate concerns raised by 

the Government, is the creation of an investment fund. This fund would, for a period of five 

years, direct a total amount of one billion rand to three different objectives, them being (i) 

agricultural development, (ii) enterprise development, and (iii) South African societal benefits. 

The bulk of this investment (61%) would be directed at the agricultural supply chain, the 

recipients of it being both emerging farmers and existing commercial farmers. The reasoning 

for this focus is the insufficiency of barley to meet local demand, thus prompting firms to import 

the difference. The ambition of the Government with this remedy is to make South African 

farmers meet all of local demand, and expand it beyond the country. 

Meanwhile, the enterprise development is intended to further skills training in input 

sectors. And the societal benefits funding serves a variety of purposes ranging from alcohol 

abuse awareness, to improving environmental behavior in the merged firm, to the funding of 

bursaries. Of note, however, is that the societal benefits are not enforceable on the grounds of 

public interest, since they are not contemplated in the Competition Act. Meaning that the 

Tribunal cannot condition the approval or prohibition of the merger on this point. Yet, the 

merging parties, on whom the burden of compliance rests, happily contemplated these 

conditions as part of the Act’s ambit, thus proposing undertakings for the approval of the 

merger. Given this concession, the Tribunal accepts them as part of the final report, even if they 

do not formally contemplate a public interest. 

Concerns have also arisen regarding employment. The conditions proposed by the 

Commission addressed a moratorium on merger-specific retrenchments, and dealing with the 

fate of a share ownership scheme for some SABMiller employees. Although the merging parties 

seemed satisfied with the Commission’s formulation, the Tribunal highlights that the conditions 
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proposed are over broad and disproportionate, and have for this reason imposed certain 

amendments.  

Firstly, the Tribunal addressed the matter of retrenchments. The original 

recommendation prohibited the retrenchment of any employee in South Africa as a result of the 

merger for perpetuity. This is considered irrational and overbroad by the Tribunal. The longer 

the period passed after the implementation of the merger, the less likely it is that a disputed 

retrenchment is merger-specific, and the more likely it is operational. Thus, time periods must 

be established to create certainty. In this sense, the Tribunal suggests that in the first five years 

of the merger, the onus is placed on the merged firm to demonstrate non-merger specificity, 

thereafter the onus is reversed on the employee.  

Secondly, the Tribunal discussed the share participation scheme for employees of 

SABMiller. Many workers of the firm are or have been members of the scheme, with a large 

percentage being also members of the trade union. Influenced by the generous payday to be 

enjoyed by executives in SABMiller if the deal is accepted, the union wanted the vesting of the 

shares to be accelerated, something that the merging parties were unwilling to do. Although the 

worry was put forth to the Commission, it was not persuaded that the share participation scheme 

was merger-specific, thus not including it into the proposed conditions. 

With the issues regarding employment solved, the Tribunal moves on to analyze 

competition concerns raised by SABMiller’s rivals, in the context of SMEs being able to 

effectively compete in the input market and liquor market. A first worry regarded a potential 

increased of cider production from the merged entity, which would make its procurement of 

apple concentrate be in excess of what the local market could supply. For this reason, the parties 

proposed a condition for protecting local cider competitors from being foreclosed. If the merged 

firm procures in excess of a certain target of local procurement, it will be required to procure it 

from imports of from any incremental local production brought about by its own investment. 

This condition is to last 10 years, where-after the restriction is removed.  

Cider producers will also benefit from a distribution condition. The merged entity 

conditioned itself to ensure that, where its supplies fridges to outlets, the owner of the outlet 

will be free to use up to 10% of the capacity of at least one fridge to rival South African owned 

and produced ciders. Heineken, one of SABMiller’s rivals, sought a similar concession for other 

beer producing rivals who were not Small Beer Producers, but the Commission was unwilling 

to make this concession. It argued that Heineken, as a large international competitor, could 

make its own investment for fridges in outlets.  Heineken also insisted on guarantees for crown 

supply, given that the only producer in South Africa was SABMiller. Given concerns over the 
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unlikeliness of new entries into this market post-merger, the merging parties accepted to 

undertake a guaranteed security of supply for as long as it controlled the production of crown. 

Additional input concerns would be raised regarding the merger, given SABMiller’s 

dominant position as a monopsonist buyer of certain inputs into the beer production chain. 

Firstly, the providers of such inputs could be terminated if AB InBev switched sourcing to 

international suppliers in preference to local suppliers. Secondly, given the huge volumes of 

SABMiller procurement, any significant switching of supplies to imports could lead to a serious 

threat to the future of local input producers. The problem is also evident for smaller domestic 

competitors of SABMiller, because they are less able to source external supplies at a 

competitive price. Given these factors, the merged entity proposed several undertakings to 

address possible negative effects of the merger on local input demand. Primarily, it undertakes 

to source inputs at least at the same level as before the merger, expressed in the form of a ratio 

of local procurement.  

However, one specific input required special attention, and that is barley. Pre-merger 

SABMiller is the sole buyer of this input in South Africa for use in the production of beer, with 

even rivals purchasing it from SABMiller. The issue arises at AB InBev being the largest 

procurer of barley in the world. Thus, given the buying power of the post-merger firm, it will 

give the combined purchasing needs of both firms, possibly changing its demand patterns. The 

merging parties offered a maintenance of barley sourcing similar to pre-merger levels in order 

to resolve this issue. 

Yet, this remedy raised concerns for the farmers, stating that they would be squeezed 

on pricing. Although the farmers recommended a price mechanism, the Commission suggested 

a condition of not changing the terms of contract that exist presently. Additionally, the merging 

parties argued that the farmers could substitute barley for wheat, something contested by them, 

as not every producer was in a position to make the substitution. In the end, the Tribunal opted 

to not impose a pricing condition, given that they wished to not interfere in the bargaining power 

of either side. 

Lastly, the Minister raised issues regarding the evaluation of the merger. They stated 

their anxiety not to see the conditions imposed by the Tribunal dilute the terms of the agreement 

between the Government and the merging parties. An attempt was made to forbid the antitrust 

authorities to change any of the deals made by the government, yet it was deemed inappropriate 

by the Tribunal. It would mean ceding the Tribunal’s discretion to another party, which would 

be a dereliction of its public function to regulate mergers. With this issue resolved, all public 

interest grounds were remedied, and the merger was approved by the Tribunal. 
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Lessons from the case 

The AB InBev and SABMiller merger showcases the initiative that can be taken by 

the merging parties in addressing public interest concerns before evaluation by the antitrust 

authorities. They can pursue negotiations with the Ministries, the Unions and others in order to 

present a set of undertakings to be merely reviewed by the Tribunal in the manner of 

appropriateness. These undertakings, even if not contemplated on the Act, can still be enforced 

if the merging parties allow them to become conditional to the approval of the merger. 

Another matter which is highlighted by this case is the intervention by the Ministries. 

It shows an initiative by them to engage with the merging parties and formulate remedies that 

follow their specific agenda. Although not imposed by the Tribunal, it shows how the public 

interest grounds can be captured by the Government in order to further their own objectives. 

 

3.2.2.8 Coca-Cola and Various Bottling Operations 

 

Overview of the case and competition analysis 

The merger between Coca-Cola and Various Coca-Cola and Related Firms involved 

the consolidation of operations between Coca-Cola Beverages Africa Limited ("CCBA") and 

numerous Target Firms, approved conditionally on 10 May 2016. It is the first merger of the 

dissertation sample that is contextualized in the high levels of unemployment present in South 

Africa, and the shift to increasingly favor public interest concerns and the empowerment of 

black citizens.  

The transaction is divided into two separate components, the Bottling Transaction and 

the Branding Transaction. Each operation was treated separately by the antitrust authorities. 

The case also involved prior negotiations between the merging parties and the Government, 

with the undertakings becoming part of the potential remedies. 

Firstly, examining the Bottling Transaction, the primary acquiring firm CCBA is 

intended to be a newly formed company, controlled by both SABMiller Pie (“SABMiller”) and 

The Coca-Cola Company (“TCCC”). Both shareholders have presence in South Africa. 

SABMiller is a multinational brewing and beverage company engaged with the manufacture, 

distribution and sale of various alcoholic and non-alcoholic beverages. Meanwhile, TCCC is 

the owner of various non-alcoholic beverages including Coca-Cola, Coke Zero and Sprite. 
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The primary target firms are Coca-Cola Sabco Proprietary Limited ("Sabco"), Coca-

Cola Fortune Proprietary Limited ("CCF"), Coca-Cola Shanduka Beverages South Africa 

Proprietary Limited ("CCSB"), Waveside Proprietary Limited ("Waveside") and Coca Cola 

Canners of Southern Africa Proprietary Limited ("Canners"). Sabco is an investment holding 

company operational in South Africa. CCF is responsible for bottling and distributing TCCC 

related or branded products in the nation. The other firms are responsible for the production and 

distribution of certain TCCC products for a number of mostly canned beverages types. All 

acquired firms are controlled by TCCC. 

As for the rationale for the transaction, TCCC believes that, by creating one centralized 

bottling entity, it will increase access to investment resources and generate benefits that can be 

reinvested in other initiatives. Additionally, the combination of various bottlers into one entity 

would result in an enhanced ability to distribute its products more effectively. Thus, the bottling 

transaction essentially involves a consolidation of the bottling operations owned by TCCC and 

SABMiller into one entity known as CCBA. 

In this context, the Commission found a vertical relationship between TCCC and the 

bottlers, given that the latter manufacture and bottle TCCC products, which are then distributed 

to wholesalers and retailers. Specifically, TCCC’s route to market comprises two distinct 

activities: brand ownership and bottling. Brand ownership involves the creation and support of 

brands, the supply of beverage concentrates and consumer marketing. The brand owner would 

then authorize local bottlers to prepare, package, distribute and sell the beverages.  

However, in regards of competition concerns, the bottling plants intended to be 

acquired exclusively bottle Coca-Cola related products in specified territories pursuant to their 

bottler's agreements. The merging parties were therefore of the view that the proposed 

transaction would have a neutral effect on competition, as the relevant bottling operations 

already form part of the TCCC system. The Commission concurred with this finding and was 

of the view that the manner in which the bottling operations will operate will not change 

following the merger, as the status quo will be maintained. 

Moving on to the Branding Transaction, TCCC aims to acquire SABMiller’s 

Appletiser and Lecol brands. Appletiser SA is a beverage company involved in the 

manufacturing and marketing of non-alcoholic beverages made from concentrated apple, pear, 

grape or blended juice concentrate. Lecol is a lemon juice substitute made from 100% lemon 

juice and predominantly used in the preparation of food or as a condiment. The proposed 

transaction involves the transfer of SABMiller's Appletiser and Lecol brands to TCCC or one 

of its subsidiaries. Following the transaction TCCC will own these brands. 
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The Commission establishes that a horizontal overlap existes between TCCC and 

SABMiller in relation to the Appletiser and Lecol brands, in that both TCCC and SABMiller 

manufacture and sell Non-Alcoholic Beverages (“NABs”). In particular, TCCC manufactures 

and supplies a number of NABs which includes carbonated soft drinks ("CSD"), fruit juices 

and water under a number of well-known brands. Similarly, SABMiller manufactures, 

distributes and sells various types of beverages, including sparkling (carbonated) fruit juice 

(Appletiser) and lemon juice under the Lecol brand. 

In this context, the Commission's analysis revealed that, from a supply-side 

perspective, there was little substitution between fruit juices and other NABs like CSDs offered 

by SABMiller and TCCC. However, from a demand-side perspective, the Commission found 

that customers generally switched between the different sub-segments of the broader fruit juice 

market. The Commission also noted that the sparkling (carbonated) fruit juices such as 

Appletiser served a different need (weekend, occasion or celebration) than other fruit juices or 

even soft drinks. However, the Commission found that the proposed transaction will not 

materially change the competitive dynamics of the market. Thus, they conclude that the 

proposed transaction was unlikely to substantially prevent or lessen competition.  

 

Public Interest analysis 

The merger between Coca-Cola and Various Bottling Operations raised several public 

interest concerns, that were mainly engaged between the merging parties and the Minister of 

Government. Meanwhile, the Commission incorporated several remedies in an attempt to 

address the issues raised, that included:  

(i) the reallocation of the head office of Coca-Cola Beverages Africa Proprietary 

Limited to South Africa, in order to avoid a negative impact on the employment and localization 

of the NAB market;  

(ii) the acquisition of a minimum 80% of local input in order to address concerns 

that fruit juice concentrate would not be sourced elsewhere post-merger; 

(iii) the implementation of a Black Economic Empowerment (“BEE”) transaction 

which would increase the BBE ownership to 20% in 4 years. 

(iv) In order to address the concerns with respect to SMEs: 

a. The investment of at least R500 million in the development of the downstream 

distribution and retail aspects of the South Africa business of Coca-Cola; 

b. The allowance of small and medium-sized retailers to stock 20% of competing 

products in Coca-Cola refrigerators; 
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c. The provision of business training to an additional 25,000 black retailers for 4 

years; 

d. The creation of a fund of R150 million and training of historically disadvantaged 

farmers and/or small suppliers of inputs for Appletiser and Coca-Cola products. 

(v) The provision of independent counselling to an employee when they elect to be 

an owner-driver, in order for them to fully understand the move from an employment 

relationship to a contractual relationship; 

(vi) The procurement of all tin cans, glass and PET bottles, packaging, crates and 

sugar from local suppliers; and 

(vii) The promise not to retrench any bargaining unit employees and to limit non-

bargaining unit employee retrenchments to 250 employees.  

However, the Minister challenge the conditions proposed by the Commission and 

required a redrafting. Thus, the issues relating to coolers and employments would change to 

have the merging parties invest R400 million into SMEs; allowing for 10% of Micro Outlets 

fridge spaces be provided by local small competitors’ products; and the establishment of a fund 

for enterprise development in the agriculture value chain of R400 million. As the Tribunal 

notes, since the merging parties agreed to these undertakings, it is not necessary to review any 

findings in this regard. 

Issues were also raised by the Trade Unions. In particular, they related to the 

strengthening of the condition recommended by the Commission regarding: (i) retrenchments 

at the merged entity; (ii) post-merger harmonization of pay and benefits at the merged entity; 

and (iii) the exclusion of employees from the BEE scheme forming part of the merger (the so-

called SAB Zenzele employment trust share scheme). The reasons given by the Unions was that 

a number of retrenchments that were to take place would be of individuals who were not highly 

skilled, easily employed, and readily mobile, and who would most likely find it difficult to find 

secure employment post-merger. Additionally, the Union spoke to the issue of the SAB Zenzele 

employment trust share scheme, a share scheme which only ABI (an authorized bottler of 

TCCC) workers are entitled to participate in, and which almost three-quarters of the merged 

workforce would be excluded from. With continued negotiations with the merging parties in 

private settlement negotiations, the Unions successfully strengthened the retrenchment 

condition, ensuring that CCBA would maintain the same number of employees as the pre-

merger level. This final condition resolved the public interest concerns of the merger, thus 

allowing for its approval by the Tribunal.  
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Lessons from the case 

The Coca-Cola and Various Bottling Operations case showcases the effects of the 

public interest grounds on giving voice to different agents. The case was almost entirely solved 

by negotiations between the merging parties, the Minister and the Unions, requiring only a 

review by the antitrust authorities. However, the increased remedies and lack of discussion over 

the appropriateness of them demonstrates that the public interest grounds, with respect to the 

Minister’s concerns, are being utilized more as a tool of industrial policy rather than a merger-

specific analysis. 

 

3.2.2.9 K20 and Old Mutual 

 

Overview of the case and competition analysis 

The K20 and Old Mutual merger involved the transaction between K2017235138 

(South Africa (Pty) Ltd and Old Mutual Plc, approved on 10 January 2018 subject to conditions. 

The acquiring firm, K20, would change its name to Old Mutual (Pty) and, in due course, will 

be converted into a public company, Old Mutual Ltd (“OM Limited”). OM Limited is a newly 

incorporated company with the purpose of facilitating the internal reorganization and managed 

separation of the Old Mutual Group and allow for listings on various stock exchanges. OM 

Limited will be a non-operating entity acting as the holding company for the Old Mutual 

Group’s emerging markets operations.  

Meanwhile, the primary target firm is Old Mutual Plc (“OM Plc”), the current holding 

company for the Old Mutual Group. The Old Mutual Group provides investments, savings, life 

assurance, asset management, banking and property and personal insurance in Africa, Latin 

America and Asia. The Group has approximately 18.9 million customers and approximately 

64,000 employees. 

The rationale behind the operation is an internal reorganization and managed 

separation of the Old Mutual Group. In this context, since the transaction relates to an internal 

reorganization of the Old Mutual Group, the Commission concludes that no horizontal or 

vertical overlaps occur. Thus, the merger is unlikely to substantially prevent or lessen 

competition in any market in South Africa. The Tribunal concurs with this opinion. 

 

Public Interest analysis 
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Given that the transaction is merely an internal reorganization of the Old Mutual 

Group, the merging parties assured the authorities that no retrenchments were expected to occur 

due to the merger. The Commission agrees to this statement, stating how the lack of horizontal 

overlaps means that no jobs will be duplicated. In this sense, no public concerns were raised for 

the case. 

However, the Department of Economic Development (“DED”) filed a notice of 

intention to participate in the merger proceedings. It engaged with the merging parties in 

discussions relating to public policy issues identified, such as black economic empowerment, 

employment and enterprise development. Following their discussions, an agreement was 

reached, in terms of which the merging parties have made undertakings to address the concerns 

raised. They state that the conditions are not to be viewed as remedial, but are nevertheless 

bound to the approval of the merger. 

The Tribunal is thus not required to assess whether there were any adverse public 

interest consequences of the merger and whether the conditions proposed remedy them. With 

the agreement made between the merging parties and the DED, the merger is approved subject 

to public interest conditions. These conditions would entail black economic empowerment 

(“BEE”), employment commitments and enterprise development commitments. 

Firstly, regarding black economic empowerment. OML shall increase its BEE 

shareholding to at least 25% within 3 years of the approval of the merger. It is recorded that 

OML will benchmark its BEE shareholding to its peer group, and aim to measure its quality 

against comparable competitors. It undertakes that, within 5 years of the merger approval, it 

will procure that the BEE shareholding in OML is no less effective than the BEE shareholding 

in the best empowered peer company. 

Secondly, regarding employment. OML shall not retrench any employees as a result 

of the merger. It will also increase the number of full-time employees in OML or Old Mutual 

Emerging Markets Limited (“OMEM”) by not less than 50 persons by the approval of the 

merger. 

Lastly, regarding the enterprise development commitments. OML records that OMEM 

contributed significantly to the growth of employment in South Africa by virtue of its 

preferential procurement of goods and services from Black-owned Businesses and SMEs. It 

intends to broaden this through a further commitment to an Enterprise Supplier Development. 

This will be done by Old Mutual Group, that shall, over a period of 3 years following the 

merger, allocate an incremental amount of R500 million to a ring-fenced perpetual Enterprise 
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Supplier Development Fund (“ESD Fund”), which is expected to generate additional jobs in 

the OML Ecosystem. 

Additionally, the ESD Fund may extend funding through a combination of instruments 

to support individual projects in the most appropriate way. These include development funding 

loans, commercial loan guarantees, direct grants and technical assistance, skills development 

and training. All these measures are aimed by OML to guarantee that aggregate employment in 

South Africa never falls below the level pre-merger. 

 

Lessons from the case 

The K20 and Old Mutual case demonstrates a growing trend of Government 

intervention in cases in order to further its specific goals. Although the merger did not raise any 

merger-specific concerns, the merging parties agreed to condition the approval of the 

transaction subject to remedies that, in practice, did not address any damages originated from 

the merger. These conditions, instead, treated unemployed concerns raised by the Government, 

and were utilized primarily as an industrial policy rather than a competition one. 

 

3.2.2.10 SOIHL and Chevron 

 

Overview of the case and competition analysis 

The SOIHL and Chevron merger case involved the acquisition by SOIHL Hong Kong 

Holding Limited (“SOIHL HK”) of Chevron South Africa (Pty) Ltd (“CSA”), conditionally 

approved by the Tribunal on 8 March 2018. The case involved not only the merging parties, but 

also the interest of a group of petroleum wholesalers referred to as the Branded Marketers of 

CSA. This group acts as independent wholesalers/distributors of petroleum products, and are 

the main party that raised issues related to the case. 

The primary acquiring firm, SOIHL HK, is a firm owned by Sinopec Overseas 

Investment Holding Limited (“SOIH”), which in turn is owned by China Petroleum & Chemical 

Corporation (“Sinopec”). Sinopec, by way of SOIHL HK, has no economic activities in South 

Africa. However, outside of the country, the acquiring group is active in: (i) the exploration, 

production, transportation and sale of petroleum and natural gas; (ii) the purchasing of crude 

oil and its processing into refined petroleum products; (iii) the purchasing of refined oil products 

and conduction of wholesale and direct sales to domestic customers and distributing oil 
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products; and (iv) the purchasing of feedstock for production, marketing and distribution of 

petrochemical and inorganic chemical products. 

Meanwhile, the primary target firm is CSA, ultimately controlled by the Chevron 

Corporation (“Chevron”) and with partial participation from a Black Economic Empowerment 

consortium – Off the Shelf Investments Fifty-Six (RF) (Pty) Ltd. CSA has the following 

economic activities in South Africa: (i) it owns and operates a crude oil refinery that produces 

petrol, diesel, aviation, bunker, kerosene, asphalt, LPG and fuel oil; (ii) it owns and operates a 

lubricants manufacturing plant that makes a range of products such as base oils, engine oils, 

industrial oils, fuel additives, coolants and greases; and (iii) it has a nationwide footprint of 

storage and distribution infrastructure that has been aligned to support its marketing strategy in 

South Africa. 

The transaction behind the merger entails the acquisition by SOIHL HK of 75% of 

CSA’s shareholding, thus becoming the sole controller of the firm. The acquiring group argues 

that the merger is an attractive opportunity since South Africa is the largest producer and 

consumer of refined products in Africa, and because CSA’s manufacturing and marketing 

business is valuable for Sinopec. Chevron, on the other hand, has submitted that CSA would be 

more strategic in the hands of a new shareholder, since the group has, in recent years, divested 

several assets in Africa to dispose of non-strategic assets. 

Given the overlap of activities, the case raised horizontal issues in the competitive 

analysis. In particular, CSA produces and refines petroleum products and manufactures 

lubricants, while also being involved in the downstream market for the retail, marketing and 

distribution of petroleum products and the commercial wholesale, marketing and distribution 

of said products. However, from a geographic market delineation perspective, the transaction 

does not result in overlap since the acquiring group is currently not active in South Africa. 

Despite a supposed mere substitution of economic agent, competitions concerns were 

received by the Commission from CSA’s Branded Marketers. These noted a potential increase 

in levels of concentration as the wholesale level of the value chain, thus opening opportunities 

for coordination. More specifically, they averred that in the event that the acquiring group does 

not renew their existing contracts with CSA, this will increase concentration in the wholesale 

liquid fuel markets and could lead to increased coordination of activities between the oil majors. 

In this context, the Commission assessed the competition concerns raised by the 

Branded Marketers. The Commission notes that Sinopec has undertaken, as a condition for the 

approval of the merger, not to change any of the existing contracts with the Branded Marketers 

post-merger. The Commission further found that the price of petrol is regulated at both the 



85 

 

wholesale and retail levels. Thus, it found that it was unlikely that the merger would lead to or 

enhance post-merger coordination in the sale of petrol.  

The same analysis is made with regards to post-merger coordination in diesel prices. 

These are only regulated at the wholesale level. The Commission also notes that certain firms 

have been implicated in an alleged cartel involving diesel. In this sense, certain characteristics 

of the diesel market make it possible for the oil majors to engage in cartel conduct. 

Given the above, the Commission focused its assessment on potential post-merger 

coordination on the constraint place by the Branded Marketers. The former found that the latter 

collectively account for less than 10% of the total diesel volume supplied, and that competition 

for the retail sale of diesel is localized and atomized.  Further, the CSA Branded Marketers do 

not compete with each other at the wholesale level of the supply chain, due to different 

geographic markets. 

With these factors considered, the Commission concludes that that the Branded 

Marketers have no constraining influence in the diesel market, stating how unlikely it is for 

these be the key factor preventing potential coordination among oil majors. Hence, the 

likelihood of post-merger coordination for diesel is unlikely to be materially influenced by the 

potential removal of the Branded Marketers. The Commission, and in turn the Tribunal, then 

conclude that the proposed transaction will not prevent or lessen competition. 

 

Public Interest analysis 

The SOIHL and Chevron merger also raised public interest concerns, mainly pointed 

out by the Economic Development Department (“EDD”), which ultimately culminated in a 

framework agreement between the merging parties and the Government. The issues range from 

employment, refinery capacity, local procurement and broad-based black economic 

empowerment. There were also positive outcomes highlighted, related to post-merger 

preservation of jobs, the upliftment of small businesses (especially those owned by HDPs), the 

preservation of CSA’s refinery capacity and the introduction of clean fuels. Since an agreement 

was reached between the parties to subject the merger’s approval to certain conditions, the 

Tribunal merely summarizes the set of public interest remedies. 

Starting with employment concerns, the merging parties agreed that no merger-

specific retrenchments will take place. In addition, Sinopec has undertaken to maintain at least 

the same level of employment as pre-merger for no less than five years post-merger. The 

Commission was of the view that these undertakings adequately address any employment 

concerns. 
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However, Sinopec went beyond the raised concerns. It undertook to ensure that any 

third parties involved in CSA’s value chain of production and sale also raised their levels of 

employment wherever possible. It also undertook to increase indirect employment through the 

investment in production and the establishment of a Development Fund. Finally, it ensured that 

post-merger CSA will continue to fully comply with all existing legal and contractual 

obligations to its retirees. With all these conditions placed, the Tribunal states its satisfaction 

with the remedies and deems no more issues with employment.  

Next, the Tribunal exposes the concerns raised by the Branded Marketers. These are 

divided into three issues: (i) the effects of the potential termination of the Branded Marketers’ 

current contracts; (ii) the potential renewal of the contracts on worse terms than the currents 

ones; and (iii) the rebranding of the Caltex service stations in South Africa to a Sinopec brand. 

The Tribunal first analyzes the existing contracts of the Branded Marketers and their 

terms. The latter submitted that, post-transaction, they will no longer be assured that their assets 

will be preserved, and that, if their contracts are not renewed, they may be forced to exit the 

wholesale market. To this end, the Branded Marketers sought additional conditions to the 

approval of the merger, demanding an extension of their contracts. 

In response, Sinopec gave an undertaking to ensure that CSA will not change any 

existing contracts with the Branded Marketers to their detriment. This includes the maintenance 

of current contracts until their expiration date. The Commission was of the view that these 

proposals remedied the concerns raised, since the contracts would remain in force for the 

duration of the commercially negotiated period. 

Next, the Tribunal examines post-merger rebranding, especially the replacement of the 

Caltex brand in South Africa with a Sinopec one. The Branded Marketers submitted that this 

replacement will harm them since Sinopec has no brand value or brand equity in South Africa. 

They alleged that it will be difficult, expensive and time consuming for Sinopec to build its 

brand in face of strong competition by established brands in South Africa. 

However, the Commission was unconvinced of these negative effects highlighted by 

the Branded Marketers. It argues that Sinopec is growing its exposure, with positive 

international recognition. The Commission also states a similar trend that happened to Mobil, 

that changed its brand to Engen in 1994 and that, now, is one of the leading petroleum products 

in South Africa. Lastly, Sinopec is making significant investments in this transaction, and as 

such is unlikely to let its brand equity value diminish post-merger. 

Additionally, the Commission noted that Sinopec has given an undertaking to ensure 

that CSA will bear the cost of rebranding. Meanwhile, for those service stations that have not 
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yet upgraded to the latest Caltex standards and where branded signage is owned by the Branded 

Marketers, Sinopec has undertaken to ensure that CSA will cover 20% of the rebranding costs. 

Ultimately, the Commission concluded that these set of remedies were sufficient and that they 

address any legitimate merger-specific concerns raised by the Branded Marketers. 

Although the Commission was satisfied with the public interest analysis, the Tribunal 

also provided an examination with regards to the Branded Marketers. The Tribunal specifically 

addressed this topic regarding the effects of the merger on ‘the ability of small businesses, or 

firms controlled or owned by historically disadvantaged persons, to become competitive’. This 

focus is due to the Branded Marketers being classified as part of a Black Economic 

Empowerment program. 

In order to evaluate the effects of the merger on the Branded Marketers, the Tribunal 

heard two representatives from these firms. They stated that, from the 10 CSA Branded 

Marketers, four are 100% BBE, and all other are at least 51% BEE as ensured by Chevron. The 

representatives also state that, if Sinopec decides to abandon the programee, then they would 

be able to approach another supplier or another brand to continue operations. This means that 

the assets owned by the Branded Marketers are valuable, and that any of the other major players 

would be interested in its acquisition.  

The problem, however, is if Chevron decided to “cherry pick” which assets it would 

buy, and which ones it would leave unsupplied. This could have the effect of closing selected 

firms at the expiry of the current contracts (if not renewed). Yet, the merging parties submitted 

that these actions are not in the interest of CSA post-merger, and that Sinopec is committed to 

ensuring a ratio of independently owned service stations of at least 65%. Given these facts, the 

Tribunal has no reason to believe that, even if Sinopec were to “cherry pick” the service stations 

to but back, that wholesale or retail competition would likely be substantially prevented or 

lessened. 

The last issue discussed by the Tribunal is the matter of brands, as highlighted by the 

representatives. These state the unclarity of CSA being able to compel the Branded Marketers 

to rebrand any of their retail sites post-merger. Although CSA is already conditioned to pay for 

all rebranding costs, these are limited to the stations up-to-date with the Caltex standards. The 

ones not updated would have only 20% of the costs covered, something that was deemed 

insufficient for several stations, thus demanding a case-by-case analysis. In the end, the 

Tribunal imposed a minimum cost coverage of 20%, with the final percentage being negotiated 

between the merging parties and each Branded Marketer. 
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All the above conditions discussed propelled the Tribunal to deem the issues resolved. 

However, the merging parties have further committed to a wide range of other public interest 

remedies, including the following:  

(i) Sinopec will establish its head office in South Africa;  

(ii) Sinopec will invest, over a period of 5 years, R6 billion to develop the Western 

Cape refinery;  

(iii) Sinopec will ensure that CSA maintains a baseline number of independently 

owned service stations; 

(iv) CSA will give preference to small businesses and the ones owned by HDPs; 

(v) CSA will increase its supply of LPG to HDP’s businesses by more than 15%; 

(vi) Sinopec will procure that CSA maintains or increases the current level of 

expenditure on local procurement of goods and services; 

(vii) CSA must establish a development fund of approximately R215 million, over a 

period of 5 years, to support Small Businesses and Black-owned Businesses which are involved 

in CSA’s value chain;  

(viii) shall increase its Broad Based Black Economic Empowerment scoreboard rating 

by two levels within 2 years;  

(ix) Sinopec shall increase the Broad Based Black Economic Empowerment 

shareholding in CSA from 25% to 29%, over a period of 5 years; and  

(x) Sinopec will promote the export of South African manufactured products for sale 

in China. 

These concerns are considered conditional for the approval of the merger. The 

Tribunal thus concludes that the imposed remedies adequately address any public interest 

concerns arising from the proposed transaction. 

 

Lessons from the case 

The merger between SOIHL HK and CSA showcases how the merging parties are not 

restricted to merger-specific remedies. Since it is on their own will, these can propose additional 

conditions that they deem either appropriate or that is negotiate with other entities, such as the 

Government. However, these proposals could be seen more as a gesture of good-will from the 

merging parties in order to avoid conflicts with the Government. There is also a lack of 

consideration for unintended effects of the remedies, something that was previously discussed 

by the Tribunal in previous cases. 
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3.2.2.11 Glencore and Chevron 

 

Overview of the case and competition analysis 

The Glencore and Chevron merger involved the acquisition by Glencore South Africa 

Oil Investment (Pty) Ltd (“Glencore SA”) of Chevron South Africa (Pty) Ltd (“CSA”), 

approved conditionally on 15 March 2019. It involves the same target firm as the previous case, 

where Sinopec was allowed to acquire Chevron. What happened is that Off the Shelf 56 (RF) 

(Pty) Ltd (“OTS”) had a pre-emptive right to acquire the 75% of the issued share capital in 

CSA. The merger thus triggered the mechanisms of this right, extending the offer to acquire 

CSA’s shares to OTS on the same terms and conditions of Sinopec, which OTS accepted. In 

this context, the present merger involves Glencore Energy UK Limited (“Glencore UK”) as the 

technical and financial advisor of OTS for the transaction, with Glencore making it clear that it 

already had plans to purchase the majority shareholding in CSA from OTS. 

The primary acquiring firm, Glencore SA, is ultimately controlled by Glencore pie 

(“Glencore”). Glencore controls a number of subsidiaries worldwide and in South Africa, yet 

Glencore SA does not control any firm. Of relevance to the proposed merger are Glencore’s 

activities in the crude oil and refined oil product markets. In South Africa, Glencore is active 

in the supply of crude oil, the supply of petroleum products, the consumption of petroleum 

products and lubricants in mining operations, and the purchase of petroleum products from 

refineries for export only. 

Meanwhile, the primary target firm is CSA, which is controlled by OTS. CSA is 

involved in various economic activities in South Africa: It has significant manufacturing 

capability, storage and distribution infrastructure which support its marketing and distribution 

efforts in South Africa, alongside its Caltex brand; it owns and operates a crude oil refinery that 

produces petrol, diesel, aviation (jet), bunker (marine), kerosene, asphalt, LPG and fuel oil; it 

owns and operates a lubricants manufacturing plant that produces oils, engine oils, industrial 

oils, fuel additives, coolants and greases; and it is involved in the marketing and distribution of 

petroleum products at a wholesale level and at retail level, and finished lubricants. 

CSA further operates a Caltex Branded Marketer Model whereby the Branded 

Marketers procure petroleum products from CSA. These firms are responsible for ensuring that 

all the sites within their territories are maintained and that CSA standards are adhered to. They 

also functioning as owners of the retail sites and equipment, with the rights and capabilities to 

supply the retail stations within their territory with Caltex-branded fuels. Of the 10 Branded 
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Marketers in South Africa, three are at least 51% black-owned, six are 100% black-owned and 

one is in the processing of obtaining 51% black-ownership. 

As for the rationale, Glencore SA intends to acquire 75% of the issued share capital 

from CSA from OTS, thus making Glencore the sole controller of CSA. Glencore submitted 

that the transaction allows it to acquire an integrated downstream oil business with retail, 

commercial and industrial sales network, in addition to a strategically located refinery. It can 

enter the retail, commercial and industrial oil markets in South Africa, participate in the growth 

of those markets and use its international access to oil and petroleum products to meet South 

African demand. On the other hand, OTS submitted that the purpose of acquiring the shares in 

CSA was to facilitate and co-create the establishment of a national champion and the first black 

majority owned company in the petroleum industry, with a view to diversify into other segments 

of the broader energy sector in South Africa. 

With this context in mind, the Commission highlights a horizontal and vertical overlap 

that results from the proposed transaction. The horizontal effect occurs due to both CSA and 

Glencore supplying products to non-retail customers. Meanwhile, the vertical effect is due to: 

Glencore being active in the upstream market for the exploration of crude oil, while CSA relies 

on crude oil as a primary input; CSA supplies petroleum products required by Glencore and, at 

the same time, Glencore supplies petroleum products required by CSA; and Glencore’s mines 

are industrial customers of petroleum products supplied by CSA. Thus, the Commission 

considered three relevant markets: (i) the upstream international market for exploration, 

extraction and supply of crude oil; the national downstream market for the supply of petroleum 

products to non-retail customers; and the downstream market for the supply of lubricants. 

Starting off with the horizontal assessment, the Commission reviewed the national 

downstream market for the supply of petroleum products to non-retail customers. It found that 

the market shares post-merger will be low, followed by a lack of market power and continued 

competition from other suppliers. Thus, the Commission concluded that the merged entity will 

not be able to exercise market power and accordingly the proposed transaction will not lead to 

any unilateral effects.  

Moving on to the vertical assessment, the Commission analyzes the upstream 

international market for exploration, extraction and supply of crude oil. It found that Glencore 

is a small player in the upstream market for the exploration and production of crude oil, both 

nationally and internationally. As a result of these findings, the Commission was of the view 

that no input foreclosure was possible, because: (i) Glencore has no market power in the 

upstream and/or downstream market; (ii) the downstream competitors have other suppliers of 
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crude oil and do not depend on Glencore; and (iii) the downstream competitors of the merged 

entity all raised no concerns about procuring oil from Glencore post-merger. The same 

conclusion can be drawn to customer foreclosure, unlikely to arise due to CSA being a small 

customer that limits itself to its group. 

Next, the Commission review the downstream national market for the supply of 

petroleum products to non-retail customers. It found there to be no input foreclosure concerns 

as the merged entity's post-merger market shares are low and there are alternative suppliers in 

the market. The proposed transaction is also unlikely to result in customer foreclosure concerns 

as there are alternative customers to sell to and suppliers have the option of exporting their 

products.  

Lastly, the Commission analyzes the downstream national market for the supply of 

lubricants. It found that the merged entity has low post-merger market shares as a supplier of 

lubricants and their customers have alternative suppliers; as such, input foreclosure is unlikely. 

The Commission further concluded that, because Glencore is not a significant customer of 

lubricant in the South African market and that the firm that supplied Glencore's requirements 

has alternative customers, there is no likelihood of customer foreclosure occurring in this 

market.  

 

Public Interest analysis 

The merger between Glencore and Chevron raised several public interest concerns, 

highlighted by the Economic Development Department (“EDD”), the Branded Marketers, the 

CSA’s committee of retired employees (“the retirees”) and the worker’s Union. These points 

culminated in the conclusion of a Framework Agreement between the merging parties and 

certain Government departments. The issues raised range from employment, refinery capacity, 

local procurement and broad-based black economic empowerment. Because of this, the 

merging parties provided tendered conditions to the approval of the merger, which were deemed 

acceptable by the Commission. Thus, the Tribunal finds it unnecessary to deal with the concerns 

in great detail; they merely discuss some public interest-related concerns and proposed 

remedies. 

Starting with employment, the merging parties agreed that no retrenchments will take 

place. In addition, it undertook to maintain at least the same level of employment in aggregate 

of CSA pre-merger. Furthermore, Glencore undertook to ensure that CSA encourages any third 

parties in its value chain to expand their levels of employment wherever reasonably possible. 

Finally, the merging parties undertook to increase indirect employment through the investment 
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in production and the establishment of a Development Fund. These measures convinced the 

Commission that the employment issues were properly remedied. 

Concerns were also raised regarding CSA’s retired employees in relation to their 

medical aid subsidy. The retirees were concerned that Glencore might terminate the obligations 

that CSA has towards its retired employees. To address this concern, Glencore has undertaken 

to continue to meet any ongoing contractual obligations which it has towards retired employees 

of CSA post-merger. 

Moving on to the Branded Marketers’ concerns, these largely pertain future 

relationships with the merged entity, supply stability, the brand and how it will be managed, 

the bearing of rebranding costs from CSA, and security regarding the Branded Marketer Model. 

Of note, the Commission understood that Glencore should honor the existing contracts and 

obligations of CSA. For this, Glencore has undertaken to ensure that CSA will not change any 

of the existing Branded Marketer contracts that would be to the detriment of the Branded 

Marketers. CSA will also let the current Branded Marketer contracts run its course for a period 

no less than 8 years and will not seek to change the terms and conditions of the contracts for 

the remainder of the contract period.  

Additionally, the Branded Marketers raised concerns with regards to post-merger 

rebranding. To ensure that the Branded Marketers will not be materially worse off financially, 

the merging parties submitted that CSA's service stations will be fully rebranded in line with 

Glencore's branding requirements by approximately 2024. For this to happen, Glencore has 

given an undertaking to ensure that CSA will bear the cost of rebranding to the Glencore brand 

all service stations falling under CSA's Branded Marketer footprint that have already been 

upgraded to the latest Caltex standards. For the service stations falling under the Branded 

Marketer Programme in respect of which branding has not yet been upgraded to the latest Caltex 

standards, Glencore has undertaken to ensure that CSA will cover 20% of the rebranding costs 

into a Glencore brand, as an incentive to rebranding.  

Lastly, but not least, the Commission sought to assess whether the proposed 

transaction results in the dilution of shares for a BEE entity. As OTS is a 100% black owned 

business, the OTS acquisition of CSA was seen to have a positive effect on the ability of small 

businesses, or firms controlled or owned by previously disadvantaged persons to be 

competitive. Before the OTS transaction, OTS held 23% of the shares in CSA. The question 

the Commission seeks to answer was whether the present merger between Glencore and CSA 

can be viewed as an outright dilution of BEE shareholding from 98% to 23%.  
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Glencore submitted that it was always the intention that there would be an on-sale of 

the 75% shareholding by OTS to Glencore as per contractual arrangements between the two. In 

this sense, the plan for OTS was to sell the 75% shareholding in CSA to Glencore and not 

operate the business on its own. In essence, the 98% shareholding by OTS in CSA has always 

been temporary as it was the intention of OTS to on-sell to Glencore. Whilst the Commission 

noted the reduction of the BEE shareholding in CSA, Glencore undertook to guarantee an 

acceptable percentage of BEE shareholding in CSA that effectively addresses the BEE concern. 

Alongside the several public interest conditions proposed by the merging parties to 

deal with the raised issues, they have also committed to several other remedies: 

a. Glencore will maintain its head office in South Africa; 

b. Glencore must within a period of 5 years invest R6 billion, over and above CSA's 

current investment plans, to develop the Western Cape refinery; 

c. Glencore will procure the inputs locally within South Africa, wherever 

practically possible and feasible; 

d. Glencore shall ensure that CSA maintains a baseline number of independently 

owned service stations; 

e. Where independently owned service stations are to be established CSA shall give 

preference to Small Businesses, especially black-owned businesses; 

f. Glencore will ensure that the Economic Return Ratio earned by the retailer 

owned stations shall be maintained or increased in favor of the retailer owned stations and 

especially smaller and black-owned retailers when compared to the Economic Return Ratio 

earned by CSA service stations; 

g. Glencore must, through the Development Fund, increase its level of supplies of 

LPG to Black-owned Businesses in an amount in excess of 15%, following the expiration of 

current contractual arrangements. CSA will also increase, where feasible, LPG supply into 

South Africa through purchase on international markets; 

h. Glencore undertakes that, should it or CSA make further investments to CSA's 

terminals and logistics infrastructure in South Africa, Glencore will ensure that such 

investments have no negative impact on the production of the CSA refinery. 

i. Glencore will procure that CSA shall maintain or increase the current level (as a 

proportion) of expenditure on local procurement of goods and services; 

j. Glencore will ensure that CSA will not substitute current, local, South African 

owned suppliers with off-shore suppliers of goods or services; 
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k. Glencore must establish a development fund of approximately R220 million over 

a period of 5 years to support Small Business and Black-owned Businesses which are involved 

in CSA's value chain; and 

l. Glencore shall use all reasonable endeavors to increase its current Broad Based 

Black Economic Empowerment scorecard rating by two levels, from level 4 to level 2 within 2 

years; 

With all these remedies considered, the Commission concluded that the public interest 

concerns were tendered, thus allowing for the approval of the merger. 

 

Lessons from the case 

The merger between Glencore and Chevron further expands on the evaluation of the 

spread of ownership to historically disadvantaged persons. Ownership can spread either by the 

acquisition of assets by a HDP-owned firm, or by the spread of shareholders and administrative 

positions to HDPs. Meanwhile, effects on this ground must be merger-specific, something not 

proven in this case since the increase of ownership was merely part of a transaction process, 

and not the final result. 

Furthermore, the case showcases the influence of the Government in implementing its 

socioeconomic agenda on mergers. This can be seen on the several remedies to guarantee an 

increase of employment in South Africa, much more than the ones treated by the antitrust 

authorities. This could reveal fragility for the authority, given that the merging parties see the 

need to negotiate with the Government in order to avoid problems in their transaction. 

 

3.2.2.12 Simba and Pioneer Food 

 

Overview of the case and competition analysis 

The Simba and Pioneer Food merger involved the acquisition by Simba (Pty) Ltd 

(“Simba”) of Pioneer Food Group Limited (“Pioneer”), which was approved conditionally on 

6 March 2020. Simba is an indirect subsidiary of PepsiCo Inc (“PepsiCo”) – a large food and 

drink producer – that sells, in South Africa, ready-to-eat products and is active in the provision 

of savory snacks. PepsiCo is also active in the beverage market through its bottler and 

distributor, Little Green Beverages (Pty) Ltd (“LGB”), providing carbonated soft drinks 

(“CSDs”) to South Africa. Globally, PepsiCo co-owns Pepsi Lipton International Limited 
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(PLI), which licenses the Lipton trademark and provides concentrate kits to franchisees for the 

production of Lipton ready-to-drink teas. 

Meanwhile, the primary target firm is Pioneer, a South African incorporated company. 

It is one of the largest South African producers and distributors of branded food and beverages. 

Pioneer also supplies wholesale, retail and informal trade customers and exports to more than 

80 countries. 

The rationale behind the transaction is that it will increase PepsiCo’s presence in South 

Africa through Pioneer’s manufacturing and go-to-market capabilities. This will expand 

penetration of PepsiCo’s products to South African consumers. The country is also intended to 

become an export hub that facilitates PepsiCo’s entry, participation and expansion in the Africa 

food and beverage sector. On the other hand, the transaction provides Pioneer an opportunity 

to access global research and development and brand expertise, as well as access to a global 

geographic footprint and distribution network.  

For the competition analysis, the Commission identified horizontal overlaps in three 

markets: (i) the market for the provision of non-alcoholic ready-to-drink beverages; (ii) the 

broad market for the provision of savory snacks; and (iii) the narrow market for the provision 

of peanuts (or nut varietals). In all of them, the merged entity will either have a small market-

share post-merger, will face fierce competition from other suppliers, and/or will be subject to 

customers with countervailing power. Thus, no competition concerns arise due to horizontal 

effects. 

The merger also creates vertical overlaps. The Commission first analyzes the 

possibility of input foreclosure, assessing: (i) the upstream market for the processing of raisins; 

(ii) the downstream market for the sale of packaged raisins and packaged peanut and raisins; 

(iii) the upstream market for the manufacturing of pretzel flour blend; and (iv) the downstream 

market for the manufacturing and supply of pretzel products. It finds no possibility of input 

foreclosure, due to a lack of market power and the presence of alternative suppliers. The 

Commission then verifies customer foreclosure in these markets, but also finds no concerns, 

due to lack of market power and of competing products between the merging parties. In 

summary, the merger does not raise any competition concerns for the Commission and the 

Tribunal. 

 

Public Interest analysis 

The merger between Simba and Pioneer Food also raised public interest concerns that 

were initially treated between the merging parties and the Minister of Trade, Industry and 
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Competition (“the Minister”). During its investigation, the Commission engaged with both the 

Minister and the merging parties on the proposed merger conditions to address the public 

interests. This resulted in the recommendation of the following remedies: (i) no retrenchments 

for a period of five years post-merger, and the creation of 500 additional jobs at the merged 

entity; (ii) an investment of approximately R5 billion in the local economy, especially impacting 

HDPs; and (iii) the implementation of a Broad-Based Black Economic Empowerment (“B-

BBEE”) transaction that will increase the equity level of HDPs and worker participation to 

approximately 12.9%. 

Following the Commission’s analysis, the Tribunal initiated the review of the case. 

Firstly, it turned to the Minister’s concerns, regarding the level of shareholding by black entities 

in Pioneer pre- and post-merger; board representation by workers who are shareholders; and 

the entity in which the shareholding would be held post-merger (i.e. an offshore entity or a local 

one). These concerns relate to the public interest of ‘spread of ownership’, added to the 

Competition Act through the Amendment of 2018. 

In this context, the remedies proposed by the merging parties involved a presentation 

of a B-BBEE plan to the Minister, within a year of the merger. This plan would involve the 

establishment of a workers’ trust which would, for a period of five years, hold shareholding in 

PepsiCo to the value of R1.6 billion (representing 12.9% of equity in Pioneer) with the objective 

of benefiting Pioneer’s broad-based workers. The trust would then be able to exercise the 

equivalent of 12.9% of the votes that may be cast at the local merged entity’s shareholder level, 

as well as participate in the control of the merged firm through entitlement to the appointment 

of at least one non-executive board member. Following the five-year period of re-organization, 

the equity holding will be converted into ordinary shares in Pioneer Foods up to 13% of its total 

issued share capital. 

The problem arises in the definition of the B-BBEE and HDP entities shareholding of 

Pioneer pre- and post-merger. The merging parties contented for 9.28%, and therefore the 

12.9% resulting from the remedy was an improvement. The Commission, meanwhile, 

contended for 14.4% pre-merger, yet the reduction of shareholding post-merger was immaterial 

given that the workers’ trust envisages greater worker participation. Lastly, the Minister 

contented for 20.5% pre-merger, thus resulting in a diminution post-merger. 

The reasoning behind the Minister’s values is as follows. Firstly, it took account of a 

share buy-back by Pioneer of shares previously held by B-BBEE and HDP entities pre-merger 

(amounting to 5.2% of the shares) which occurred shortly before PepsiCo’s offer to acquire 

shares in Pioneer. This previous transaction originated from a B-BBEE scheme which had been 
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consummated in January 2012 with a termination date on the seventh anniversary of the 

subscription date, being March 2019. In 2012, the B-BBEE scheme resulted in 13.54% of 

Pioneer shares being issued to three categories of B-BBEE shareholders. The Minister was of 

the view that the 5.2% shareholding of the share buy-back should be taken into account in 

calculating the B-BBEE shareholding pre-merger, due to it facilitating PepsiCo’s acquisition of 

Pioneer.  

Secondly, Pioneer’s B-BBEE certificate for the relevant period included indirect 

shareholding, which constituted 5.67% of the shares. Therefore, the Minister argued for the 

inclusion of these indirect shareholding amounts in Pioneer’s calculation of the pre-merger 

position resulting in a pre-merger B-BBEE figure of 20.15%. This total value was comprised 

of the pre-merger 9.28% direct shareholding by B-BBEE entities, the 5.67% indirect 

shareholding, and the 5.2% from the share buy-back. 

On the other hand, the merging parties were of the view that the relevant shareholding 

to take into account was the level on the last day of Pioneer’s interim period prior to the 

announcement of the PepsiCo offer and a date after the share buy-back. They contended that 

the share buy-back was not merger-specific as it was a result of the B-BBEE scheme maturing 

on its anniversary date, after seven years. Further to this, the merging parties submitted that 

only the direct shareholding of 9.28% should be reckoned and the indirect black shareholding 

through institutional shareholders or mandated investments (of 5.67%) should not form part of 

the calculation of the pre-merger position. 

The Commission agreed with the merging parties that institutional investors and 

mandated investments should not be included because this may have the unintended 

consequences of inflating a firm’s B-BBEE levels. Regarding the merger-specificity of the 

share buy-back, the Commission considered a counterfactual, absent the merger, where the B-

BBEE scheme would have been unwound and a new phase of the scheme would have been 

implemented to replace the 2012 one. The additional B-BBEE scheme, which would have 

replaced the current one, may have resulted in a B-BBEE holding as high as 7.2%.  

In light of this, the Commission was of the view that the share buy-back shareholding 

was relevant for assessing the impact of the merger on the spread of ownership, as Pioneer was 

always going to have a level of direct B-BBEE shareholding absent the merger. According to 

the Commission, the pre-merger B-BBEE shareholding was 14.4% (a figure that excludes 

indirect holding but includes the level of B-BBEE ownership prior to the share buy-back). 

Eventually, the Minister accepted this definition as it was satisfied with the aggregate set of 

remedies proposed by the merging parties. 
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Regarding the workers’ trust beneficiaries, the Tribunal questioned the merging parties 

as to the guiding principles that would inform who would qualify. To address this, the merging 

parties issued that there must be consultation with the worker’s representative prior to the 

establishment of the worker’s trust. It also noted that the majority of the trustees would be 

chosen by workers. The merging parties also added that, in categorizing qualifying employees 

under the trust, prioritization would be given to HDIs and women. All these conditions would 

be guaranteed by PepsiCo and Pioneer concluding a shareholders’ agreement to entrench the 

trust’s minority protections, after the five-year period of re-organization. 

The last issue raised by the Minister regarded ownership lying in an offshore company, 

particularly when the Act refers to a greater spread of ownership in firms in the market and the 

growth of the South African economy. However, the Minister and the merging parties reached 

agreement, whereby the Pioneer workers’ trust stock will be held in PepsiCo but must, after 

five years, be converted into a direct shareholding in Pioneer of up to 13%. The period of five 

years for the offshore shareholding was regarded by the Minister and the parties as a reasonable 

compromise to realize both commercial and policy objectives, as it allowed sufficient time for 

the merged entity to grow the business in South Africa and to expand to the broader sub-Saharan 

Africa as it plans to do. 

Lastly, the merger raised employment concerns highlighted by the Union. Its concern 

was that the conditions proposed by the merging parties did not adequately address potential 

job losses which may arise from the disposal of certain business divisions of Pioneer planned 

to take place post-merger. A negotiation with the merging parties addressed this issue by 

providing for an aggregate number of employees and, in particular South African employees, 

to remain employed over five years.. With this, all public interest concerns were addressed. 

 

Lessons from the case 

The merger between Simba and Pioneer showcases the implementation of the ‘spread 

of ownership’ public interest ground to a case. In it, the antitrust authorities demonstrate the 

need to address the issue if the shares held by HDPs and/or workers are reduced post-merger. 

Although small reductions are tolerable, they should only be approved if countervailed by other 

public interest conditions. 

The case also demonstrates how to determine pre- and post-merger levels of HDP and 

worker shareholding. Only direct shareholdings are to be considered, and impacts of the merger 

on the spread of ownership can be evaluated with a counterfactual of when the merger is not to 
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occur. Even if the case doesn’t demonstrate a conciliation between spread of ownership and 

other concerns, it highlights the importance of the aggregate effect on the workers and HDPs. 

 

3.2.2.13 Coca-Cola and Commission 

 

Overview and background of the case 

The Coca-Cola and Commission case occurred on 18 March 2021 and involved Coca-

Cola Beverages Africa (Pty) Ltd (“CCBA”) against the Competition Commission’s decision to 

issue CCBA with a Notice of Apparent Breach (“the Notice”). This case is different from the 

others since it involves the analysis of a possible violation by Coca-Cola Beverages South 

Africa (Pty) Ltd (“CCBSA”) of one of the remedies imposed by the antitrust authorities. 

Specifically, it concerns a complaint laid by the Food and Allied Workers Union (“FAWU”) 

that the 368 employees retrenched on 31 May 2019 by CCBSA was in breach of CCBA’s 

merger conditions. 

These remedies were implemented in two different transactions from Coca-Cola, on 

10 May 2016 (Coca-Cola and Various Bottling Operations) and 27 September 2017 (Cola-Cola 

and CCBA). These transactions were approved subject to certain conditions relating to 

numerous public interest issues, of which two are relevant to the present case: (i) that CCBA 

commits to maintain, for a period of no less than three years, at least the number of employees 

as are employed in the aggregate by the merging parties; and (ii) that CCBA shall not retrench 

any Bargaining Unit Employees as a result of the merger, and any retrenchments of employees 

outside of the bargaining unit shall be limited to 250 employees within the category of Hay 

Grade 12 and above. These retrenchments, however, did not include voluntary separation 

agreement, voluntary early retirement packages, unreasonable refusals, resignations or 

retirements in the normal course, and necessary steps taken by the merging parties should 

operational requirements in the ordinary course of business, that are not merger-specific, 

necessitate that such steps be taken. 

Additionally, the merging parties agreed to enter into agreements with FAWU 

regarding the employments concerns. This resulted in a condition that, in the event of any 

conflict in interpretation between the remedies proposed and the Union Agreements, the terms 

of the Union Agreements shall prevail. These dealt with employment issues pertaining to 

harmonization of wages, working conditions, and benefits across the different entities forming 

part of the CCBA. 



100 

 

The problem concerning the present case began on 19 January 2019, when the CCBSA 

wrote to the Commission that it was operating under difficult circumstances for two years with 

‘declining profits as a result of rising input costs, new legislation and macroeconomic forces.’ 

The entity explained the effect that a stagnant economy (that of South Africa at the time) had 

on consumer disposable income, increased competitor activity and large raw material price 

increases, particularly the price of sugar due to the sugar tax. Thus, in order to secure the 

sustainability of the business, it had to rationalize its operations by reducing its total headcount 

in sales and operations functions where additional jobs had become redundant given the no 

growth environment. 

On 21 January 2019, the CCBSA contemplated the dismissal of certain of its 

employees in the logistics and commercial functions on grounds of its operational requirement 

to optimize its organizational structures to reduce costs and to transition into a more efficient 

and cost-effective structure. Since the employees were unable to find an agreement with 

CCBSA, the latter accordingly gave the 368 employees, who were not able to be placed in 

alternative positions and who refused to accept alternative positions, notice of termination. On 

6 September 2019, FAWU, representing the retrenched workers, referred a dispute over the 

fairness of their dismissals to the Labor Court. The central thrust of its case was that the CCBSA 

intended to replace those that it intended to retrench with new recruits at lower remuneration. 

Yet, FAWU decided not to pursue the case in the Labor Court, instead opting to continue its 

complaint through the Commission. 

 

The Commission’s investigation 

On 28 March 2019, FAWU submitted a complaint to the effect that the conduct 

complained of was a ‘potential violation of the Tribunal Ruling that no job losses should occur 

as a result of approval.’ CCBA defended that the reasoning behind the job losses were the 

adverse economic impacts on its sales, anticipated raw material costs and the sugar tax. 

Afterwards, the Commission requested further information, in particular how CCBA would be 

able to retain its headcount if it was going to retrench, how the implementation of the sugar tax 

was ‘causally linked to the retrenchments’ and in this regard, its financial statements and 

demand volumes immediately prior to and post the implementation of the sugar tax. CCBA 

responded by pointing out that CCBSA was continuously recruiting new employees, as existing 

employees exited as part of natural attrition, in order to both replace them and to meet the 

aggregate headcount required under the merger conditions. And in this regard, stated that 

CCBSA had employed 1067 employees in May 2019 into newly created roles as a result of 
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restructuring and meeting the aggregate headcount as a result of the voluntary and involuntary 

retrenchments. 

In respect of the ‘causal link’ between the sugar tax and the retrenchments, CCBA 

explained the need for optimization of its organizational structures to reduce labor costs and 

allow CCBSA’s operations to transition into more efficient and cost-effective structures. These 

would come under effect by making changes to organizational structures and by cutting costs 

by aligning pay levels to the value of work. This would be done by making certain roles 

redundant in order to allow it to retrench existing employees, who do not accept lower levels 

of pay, and to recruit new employees at those reduced levels of pay. 

These explanations were insufficient to the Commission, who issued the Notice against 

CCBA on apparent breach of merger obligations. It stated that the retrenchments were merger-

specific, because the ‘affected employees were employed at the merged entity’s bottling 

operations, which the merged entity indicated that it wished to rationalize in order to reduce 

duplications and staff costs’ and that the retrenchments ‘took place during the moratorium 

period.’ Thus, CCBA was needed to either propose a remedial plan outlining its approach 

remedy the breach, or request the Tribunal to review the Notice. The latter was chosen. 

CCBA noticed that the events and circumstances that affected the entity arose post-

merger, and the full extent of their impact were unforeseeable at the time of the merger. It 

reiterated that the rationale for the retrenchment was ‘to reduce the cost of employment given 

the declining commercial and operational circumstance and to better utilize the workforce of 

the firm (including the removal of the unproductive duplication of roles)’. In so far as there was 

any removal of duplication in respect of some of the job losses, it was to ‘reduce staff costs and 

change the nature of the employment within the firm so as to reduce overall costs in view of 

the unforeseen events post-merger’. 

The Commission also tackled the provisions requiring the merged entity to harmonize 

working terms and conditions culminated in the involuntary retrenchment of 388 employees in 

breach of the conditions. This occurs due to CCBSA hiring at the same time new employees in 

the same/similar positions but for less wages and less benefits. It also questioned CCBSA’s 

rationale for the retrenchments given that only those areas in which duplications arose from the 

merger were targeted and no other areas or no other cost cutting measures were affected. 

CCBSA submitted that there was no nexus between the factors to be taken into account in 

harmonization and any retrenchments on grounds of operational requirements. It also stated that 

there was no evidence to suggest that it focused on employees earning better terms and 

conditions of service. 
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The Tribunal’s investigation 

The Tribunal calls upon its power to hear any appeal or review any decision of the 

Commission in terms of the Competition Act. Given its context, review does not amount to an 

appeal on the merits, but a determination as to whether the decision reviewed is lawful, 

reasonable and procedurally fair. Accordingly, the nature of the review is to provide a separate 

and context-specific form of review, namely, to determine whether a firm has substantially 

complied with its merger conditions. 

The conditions imposed on the target firm relate to treating the effects of a merger on 

employment. They seek to limit the negative impact that a merger, which invariably involves a 

duplication of personnel or restructuring, has on employment. The manner in which conditions 

seek to achieve this is two-fold: either by setting an employee level below which the merging 

parties may not go for a period of time; or by preventing the merging parties from retrenching 

employees on grounds that are merger-specific. The objective is not to protect individual jobs, 

which is the function of the Labor Court, but to ensure that employment losses arising from a 

merger are kept to a minimum. 

The scope of action for the antitrust authorities is limited, however, to the ‘merger-

specific’ effects, and does not entail retrenchments of the ‘operational kind’. These 

considerations are explained in the remedies for the case. It states that CCBA is obliged to 

maintain a certain level of employment post-merger similar to the one pre-merger, and it cannot 

retrench any Bargaining Unit Employees as a result of the merger. On the other hand, the 

remedies state that they hold no effect on retrenchments occasioned by operational 

requirements. 

Thus, the job of the Tribunal is to determine whether the retrenchments promoted by 

CCBA were merger-specific or operational. In order to achieve this, the Tribunal must resolve 

factual disputes by making ‘an evaluation of the probability or improbability of each party’s 

version on each of the disputed issues’ and ‘determine whether the party burdened with the 

onus of proof has succeeded in discharging it’. This determination starts with the definition of 

merger-specificity, meaning ‘conceptually an outcome that can be shown, as a matter of 

probability, to have some nexus associated with the incentives of the new controller’. Thus, the 

proximity of the retrenchments to the approval of the merger is a factor to be taken into account 

in determining the probabilities as to whether the retrenchments are merger specific. 

The Commission relies on the decision for the rationalization of the merged entities 

bottling operations to determine merger-specificity, arising from CCBSA’s incentive to 
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retrench so-called ‘duplicate’ employees originated from the merger and the reduction of staff 

costs. It uses three bases to support their claim, namely that the retrenchments were: (i) to 

remove duplicates arising as a result of the merger; (ii) a reduction in staff costs; and (iii) to 

frustrate the merger obligation to engage in collective bargaining to harmonize remuneration 

and terms and conditions in the merged entities. The Tribunal argues that each of these three 

findings need to be interrogated not only as a matter of fact but also as to whether they constitute 

a basis for concluding that the retrenchments are merger-specific. 

Starting with the removal of duplicates, this would be merger-specific if proven. The 

Commission infers that the ‘employees were from the bottling operations of the merged entity 

where the duplications occurred as a result of the merger’. Yet, it does not put up any evidence 

as to whether all or, if not all, which or how many of those employees occupied duplicate 

positions. 

Moving on to the reduction of staff costs, the Commission states that CCBSA’s 

“motive for the retrenchments was to reduce labor costs, as it retrenched the affected employees 

and hired new employees in the same roles but at lower salaries.” The Commission denies the 

justification of macro-economic conditions concerning post-merger circumstances, and asserts 

that it is a facade for the real reason for cutting costs, namely, to remove duplications arising 

from the merger. 

Lastly, the breach of harmonization obligation is accused by the Commission in how 

the retrenchments are an attempt by CCBSA to avoid higher employment costs associated with 

the mergers. In this context, the remedies require the harmonization of working terms and 

conditions of employees with the merged entity and that process requires that disparities be 

“addressed by elevating the wages earned by the lesser paid employees to the higher wages 

earned by their counterparts in the same role.” Therefore, the firing and immediate hiring of 

new employees under lower wages mean that the retrenchments are merger-specific for the 

Commission. 

However, as the Tribunal states, what is not explained by the Commission is how the 

retrenchment of higher paid employees might affect the harmonization process of setting 

standard terms and conditions across the merged entities. This is because the Memorandum of 

Agreement between FAWU and the merged entities on harmonization is not dependent on what 

individual employees earn, but on the minimum levels that were applied to ABI Bottling (Pty) 

Ltd at the time. The Commission also fails to demonstrate that the replacing of retrenched 

employees with new employees at lower wages and working conditions had any impact on the 

harmonization process. If there was any impact, that should have been part of the investigation 
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and evidence demonstrating the alleged impact on the negotiations with reference to the 

collective agreement itself. 

Thus, the only finding to be evaluated and determined if it is merger-specific is the 

motive to remove duplications. Despite being provided with the specific details of the roles that 

were made redundant by CCBSA, the Commission failed to investigate and determine which 

of those roles were duplicated roles in order to not only identify them but also to indicate which 

duplicate roles were not filled by replacements. As a result, there is insufficient evidence to 

demonstrate that a principal reason for the retrenchments was the removal of duplicate roles. 

It is also clear from the information provided by CCBA that the retrenchments were 

part of a larger cost cutting exercise. Moreover, CCBSA replaced the retrenched employees 

with new employees, which, if in duplicate roles, would indicate that the motivation was not to 

remove duplications per se. Taken together, the probabilities are poor that the retrenchment was 

principally motivated by the removal of duplicates and not strong even as a marginal 

motivation, bearing in mind that what the Tribunal has to determine is whether CCBA 

‘substantially complied’ with the merger condition. 

It follows then that the more probable reason for the retrenchments is the one proffered 

by CCBA. The probabilities strongly favor CCBSA’s stated reasons for cutting costs generally 

and specifically in respect of the reduction of staff costs, which included the involuntary 

retrenchments. The cutting of costs in challenging economic circumstances is a requirement in 

response to an economic need of an employer and accordingly an operational requirement as it 

is contemplated in the definition of ‘operational requirements’ in the Labor Court. For these 

reasons, the Tribunal understands that CCBA has substantially complied with the obligations 

set out in the remedies for their merger. 

 

Lessons from the case 

The case between Coca-Cola and the Commission reveals further considerations 

regarding the definition of merger-specific effects and how the antitrust jurisdiction is to 

function on a weighting of probabilities based on the evidence provided by each party. The 

merger also emphasizes the difference between operational retrenchments and merger-specific 

ones. This distinction is important to make in order to allow firms with financial burdens to 

carry out their rationalization and return to a more efficient state. If it were prohibited to do so, 

then the financial burden could result in even further retrenchments. 
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3.2.2.14 Vodacom and Maziv 

 

Overview of the case and competition analysis 

The Vodacom and Mazov merger involved the acquisition by Vodacom (Pty) Ltd 

(“Vodacom”) of 30% to 40% of the issued share capital of Maziv (Pty) Ltd (“Maziv”). The 

proposed transaction involved the largest Mobile Network Operator (“MNO”) in South Africa, 

Vodacom, and the largest dark fiber provider in South Africa, Dark Fibre Africa (Pty) Ltd 

(“DFA”), as well as the largest fiber to the home (“FTTH”) Fiber Network Operator (“FNO”) 

in South Africa, Vumatel (Pty) Ltd (“Vumatel”). The case generated great controversy, being 

initially prohibited by the Tribunal on 29 October 2024 due to competition concerns and lack 

of appropriate remedies; however, it would eventually be approved subject to conditions by the 

Appeal Court in 2025.  

The primary acquiring firm is Vodacom, which is controlled by the Vodacom Group 

Limited (“Vodacom Group”). The group in turn is controlled by several entities, of note being 

Vodafone Investments (South Africa) (Pty) Ltd, Vodafone International Holdings B.V. and 

Yebo Yethu Investment Company (Pty) Ltd. Meanwhile, the primary target firm is Maziv, 

owned by Community Investment Ventures Holdings (Pty) Ltd (“CIVH”), with CIVH’s main 

subsidiaries being DFA and Vumatel. In terms of the proposed transaction, Vodacom will 

acquire a shareholding in Maziv by subscribing for shares, acquiring shares and selling assets 

to Maziv. 

Vodacom is the largest MNO in South Africa, active in the provision of mobile 

wholesale and retail voice, messaging and data services to residential and business customers. 

The entity operates at all levels of the telecommunications value chain, using various business 

models to build, acquire and lease infrastructure and sell services using that infrastructure. It 

owns national long-haul, metro backhaul and last mile fiber, including FTTH and fiber to the 

business (“FTTB”). Vodacom leases and builds last mile fiber to connect end consumers (i.e., 

FTTH and FTTB) and uses this infrastructure to sell directly to consumers and enterprise 

customers (i.e., downstream retail services). Vodacom is also active in the provision of fixed 

wholesale and retail services to residential and business customers. Lastly, Vodacom holds 

several licenses for the use of mobile and microwave spectrum. 

On the other hand, CIVH participates in the market mainly by DFA and Vumatel. DFA 

is both a fiber infrastructure provider and an FNO, whilst Vumatel is an FNO that provides 

open access FTTH and FTTB infrastructure at the last mile level to ISPs. Most importantly, 

Vumatel is active in three segments of the FTTH market, divided according to the monthly 
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income of its customers, Core, Reach and Key. The first market comprises approximately 2.2 

million household customers who earn above R30,000 per month. The second segment 

comprises approximately 4.8 million customers and is aimed at suburbs where the average 

monthly household income is between R5,000 and R30,000 a month. Thirdly, The Key segment 

refers to customers who earn under R5,000 per month, comprising between 9 and 11 million 

customers. 

The investigation of the proposed merger involved the merging parties, customers of 

the merger parties, competitors, the Department of Trade, Industry and Competition (“DTIC”), 

employee representatives and trade unions. Several concerns were raised, including vertical 

input and customer foreclosure, market consolidation, horizontal concerns, tying and bundling, 

durable first mover advantage concerns, 5G based concerns, removal of a competitor, 

information exchange concerns, suitability of open access conditions, and AEX driven 

concerns. The Commission was of the view that the merger should be prohibited on competition 

grounds, since no remedies would suffice to address the concerns raised. 

Before the Tribunal analyzed the competition concerns of the merger, it first provided 

context on the several markets being dealt with. It highlights that South Africa has a history of 

high data pricing that over recent years have reduced following intervention by the 

Commission. Yet, there is still a constant gripe about data prices in South Africa and that 

surveys show data prices amongst one of consumers top three concerns, every month. In this 

context, The Data Services Market Inquiry, developed by the Commission, found the structure 

of data pricing in South Africa to be antipoor. Lastly, the South African telecommunications 

sector has relevant economies of scale at MNO level, with Vodacom and MTN’s national 

coverages providing a larger customer base and a higher share of customer revenue. The result 

is high profitability and the ability to make vast investments in their networks from retained 

earnings. 

With this in mind, the Tribunal showcases the rationale of the merging parties for the 

transaction. For Vodacom, it wishes to invest in Maziv because it has the unique capability, 

know-how and expertise to roll out fiber at scale and with speed. The merger could also generate 

returns from Maziv’s existing businesses from the outset and is likely to realize a future return 

derived from expanding Maziv’s fiber coverage and increasing take-up fiber.  

On the other hand, Maziv explains that it is required to focus on connecting homes that 

are already passed, rather than passing new homes, because of its capital constraints. In this 

sense, the proposed transaction will provide Maziv with the necessary capital to continue with 

the roll-out of fiber, supporting the provision of internet into lower income areas. In this way, 
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the proposed transaction will contribute significantly to narrowing the “digital divide”. Maziv 

also sees an opportunity through the proposed transaction to expand its fiber footprint through 

the acquisition of the transferred assets of Vodacom, thereby improving the value of Maziv’s 

open access offering to customers. 

The analysis proposed by the Tribunal is focused on the merger parties’ own internal, 

strategic and other documents. The Tribunal states that these documents, unlike the merger 

parties’ factual witness statements, were created in the normal course of business and not 

specifically for this merger hearing. Thus, it provides relevant counterfactual evidence for 

merger-specific effects and for what Vodacom would do absent the transaction.  

The Tribunal starts its competition analysis by defining market features and 

characteristics. In respect of the fiber sector in South Africa, these include: 

(i) the so-called ‘land grab’ phenomenon, of moving the supply of fiber from the 

saturated Core to low-income areas, secondary towns and rural areas;  

(ii) the first mover advantages enjoyed by the first FNO to provide fiber to a specific 

area, due to increased costs of subsequent investors in building fiber in already 

build areas, thus resulting in a monopolistic position; 

(iii) relatively low average rates of ‘overbuild’, due to the higher costs of fiber 

duplication; 

(iv) relatively low uptake of or penetration rates for FTTH, due to significant capital 

costs upfront and a long period of time to generate returns; and  

(v) the growing demand for fiber/data in South Africa and South Africa consumers’ 

disposable income used for the internet, and the deficit of access on low-income 

communities. 

Following these characteristics, the antitrust authorities proposed two counterfactuals: 

(i) the competition counterfactual, considering a world where Vodacom increasingly puts itself 

in competition to both DFA and Vumatel; and (ii) the investment and fiber rollout 

counterfactuals, in the hypothesis of Maziv having funds to roll out fiber as it has done in the 

past, and even if it does not, that other market players will roll out fiber in any event. The 

Tribunal concludes that the relevant counterfactual will be a combination of all interested 

market participants, including Maziv without the proposed deal, competing for the land grab in 

the lower-income areas. This applies specifically to the Reach market segment. In relation to 

the Key segment there is no player at scale at this stage. 

Moving on to the market delineation, the Tribunal proposes a separation of dark and 

lit fiber, thus affecting the extent of DFA’s dominance in dark fiber. Regarding FWA and 
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FTTH, the consideration is for a broader market for the provision of home broadband services. 

Lastly, the geographic scope is defined on metropolitan and last mile fiber, given their relevance 

to the merger, thus entailing the local, regional and national markets. 

The Tribunal analyzes both horizontal and vertical effects of the merger. These show 

a range of mechanisms through which competition will be undermined. In this sense, the 

interrelated nature of the markets for FTTH and FTTB, dark and lit fiber, and strategies for 

vertical control through the wider fiber supply chain necessitate a broader consideration of the 

likely effects of the proposed transaction. Additionally, the presence of market power on the 

part of the merged entity at key levels of the fiber ecosystem warrants a consideration of the 

significant structural shift brought about by the proposed merger that will give rise to effects 

on prices, innovation and market development for the foreseeable future. 

There are many key factors that will drive a structural and dynamic impact from the 

proposed transaction:  

(i) Interlinked boards and individuals will shape decision making that affects 

strategies within and across relevant markets to maximize overall returns of the 

merged entity; 

(ii) Investment decisions relating to any one layer or segment of the market, such as 

FTTH/B/S, are tied with investment choices taking place in another segment if 

one assumes fixed capital resources that are available within the merged entity; 

(iii) Key agents/actors within the merged entity have a role to play across relevant 

markets, such as the manner in which Vodacom would remain active in the 

downstream retail of both FTTH and FTTB, or that DFA plays a role in shaping 

backbone infrastructure, pricing, products and growth strategy across all the 

relevant segments (FTTH/B/S) and will likely make commercial and 

competitive decisions that take each of the different segments into account to 

maximize overall returns and the market position of the merged entity; 

(iv) Expected growth in market demand is significant and taking place across FTTH, 

FTTB and FTTS, retail mobile and fixed, and in aggregate, such that strategies 

will likely evolve to capture the largest share of market growth across the fiber 

and data ecosystem as a whole, rather than in isolation with focus on a particular 

segment, say, FTTB; 

(v) Firms within the merged entity group will share common and related targets, 

brand associations, group business plans (for Maziv, for example), knowledge 

of market developments and opportunities, and a common interest in 
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maximizing returns at Maziv and the merged entity at large, with infrastructure 

and retail capabilities ultimately unmatched by any other operator/s in the 

market; 

(vi) Customers and consumers are likely to be offered compelling combined 

offerings consistent with a ‘own the home’ bundling strategy of operators, in a 

manner that is likely to render such combinations irreparable by rivals to the 

detriment of competition over time; 

(vii) Products and services and therefore business models and commercial strategies 

will co-evolve over time. As such, new strategies to win the market are emerging 

including how fiber offerings interact with existing alternatives such as FWA. 

The merged entity will have strong market positions and market information in 

relation to the most important alternatives for consumers, in a manner that spans 

across static markets delineated for competition analysis purposes. 

In terms of the specific markets, it is important to note that the proposed merger would 

be permanent. It removes Vodacom as a future larger competitor in metro fiber, FTTB and 

FTTH in rapidly growing markets. Collectively the harm in each market will furthermore likely 

entrench Maziv as the leading dark fiber and FTTH provider going forward, and the harm to 

competition (together with foreclosure effects that cannot effectively be remedied) will grow 

over time. The proposed transaction enables both the merger parties to strengthen their market 

positions and reinforce and grow existing concentration in the telecommunications sector as a 

whole. Key findings include:  

(i) For a very large part of the Vumatel FTTH areas, there is no overbuild and hence 

the only competition can come from FWA for home broadband services. Given 

this competitive interaction between FWA and FTTH, the strategies of Vumatel 

and Vodacom will likely be coordinated so as to reduce competition between 

them, and to establish strong positions in both FWA and FTTH. Linked with the 

vertical theories of harm, to achieve this, strategies can post-merger be 

coordinated to raise the costs of rivals providing wholesale FTTH which the 

Tribunal has found to be likely, and to strengthen Vodacom through preferential 

treatment in the downstream retail markets so as to gain a stronger share of the 

fixed broadband markets; 

(ii) In local markets where Vodacom and Vumatel’s activities overlap in the 

provision of FTTH since they have overbuilt each other, the removal of 
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Vodacom as a competitor will result in a loss of choice and loss of competition 

in both price and non-price factors such as marketing and service; 

(iii) Once Maziv deploys fiber in townships there will be no incentive for other FNOs 

to enter those townships with low FTTH pricing because they tend not to 

overbuild because of the economics. This will sterilize a large portion of the 

market for competitor FNOs and entrench Maziv’s leading market position. 

Importantly, it will chill competition in those areas and shape pricing, innovation 

and consumer choice in these markets for the medium- to long-term, most likely 

irreversibly; 

(iv) In order to strengthen Vodacom’s position in mobile, FWA and rival MNOs in 

general, the merger parties will be able to leverage DFA’s predominant position 

in dark fiber to shape terms of access for rival MNOs, all of whom have raised 

concerns with the proposed transaction. The same is true of DFA’s strategy to 

grow in lit FTTB services and Vodacom’s intent to continue to build its 

competitive position in retail and wholesale FTTH/B over time, such that vertical 

strategies to preference DFA’s or Vumatel’s own downstream operations or to 

preference those of Vodacom (and in turn Vodacom preferring to source from 

Maziv) will undermine rivals and competition at multiple levels of the market 

including competing FNOs and ISPs. Ultimately, rival FNOs in FTTB, and rivals 

FNOs and (directly and indirectly) ISPs in FTTH are likely to be significantly 

harmed primarily through input foreclose mechanisms, including both price and 

non-price mechanisms and especially in localized geographic markets; 

(v) The loss of Vodacom as a competitive threat in metro fiber, FTTB and FTTH in 

rapidly growing markets, as well as its role as a discipling factor on Maziv as its 

largest customer, will lead to adverse competitive outcomes across these market 

levels, with long-term, irreversible effects. 

Additionally, no efficiencies were found by the Tribunal that could counter-weight the 

anticompetitive effects. The same can be said of proposed remedies to minimize the lessening 

of competition, that were ultimately rejected due to an incapability of being effectively 

monitored and enforced. Thus, the merger, if approved, will result in significant reductions of 

the competitive scenario. 

 

Public Interest analysis 
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The case between Vodacom and Maziv also raised public interest concerns. The 

Tribunal states that, if the cost of the loss of competition is very high, such as in this case, the 

positive public interest effects of the merger must be very substantial or far reaching to justify 

approving a merger. This requires a balancing act between the anti-competitive effects of the 

proposed transaction and the potentially positive public interest commitments, as long as they 

are merger-specific. 

Thus, firstly the Tribunal must determine if there is a net positive balance of public 

interest grounds generated from the merger, and then it must weight these considerations with 

the negative competitive effects. The merger parties submit that the proposed merger has an 

overwhelmingly positive effect on the public interest in that it brings substantial public interest 

benefits to the telecommunications industry, it has positive effects for SMMEs, employees as 

well as broad based ownership. Further, the proposed transaction will contribute significantly 

to narrowing the digital divide. 

In order to evaluate the merger-specificity of these benefits, the Tribunal relies on the 

counterfactuals also utilized in the competition assessment, i.e., the competition, investment 

and roll-out counterfactuals. They review pre-merger management plans in operation or 

proposed, that aid in evaluating post-merger changes in plans. After the definition of merger-

specificity, the Tribunal must determine substantiality for each point raised, in order to consider 

it in the weighting act. In this sense, one should assess the public interest effects individually 

and first determine if each is merger-specific or not, and then in the balancing exercise decide 

if those effects that are merger-specific collectively outweigh any competition harm associated 

with the proposed merger. 

With this in mind, the Tribunal starts by analyzing the effects of the merger on a 

particular industrial sector or region. The Commission submits that the effects of this merger 

on the telecommunications sector will lead to adverse and permanent structural changes, as well 

as negative price effects for consumers in the relevant markets, to the detriment of both future 

competition and South African consumers. The merger parties, on the other hand, submit that 

the proposed transaction has particular benefits for the telecommunications sector as a whole, 

such as accelerated fiber deployment, more homes being passed at the FTTH level, as well as 

an acceleration of the pace at which these homes are passed; all these conditions, however, will 

not be achieved without the merger, as Maziv will not otherwise have the funding to do so. 

Lastly, the DTIC submits that the proposed merger will, as a result of the merging parties’ 

capital expenditure and infrastructure roll-out commitments, have a direct substantial positive 
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effect on the telecommunications fiber industry; regions comprising lower income areas (the 

so-called Reach and Key Areas); and underserviced areas. 

The Tribunal highlights the importance of context in order to evaluate the effects of a 

merger, including the market characteristics and developments as described in the competition 

assessment. For this matter, it ultimately concerns end-consumers of data/internet services in 

South Africa, services of great public importance. The Tribunal has to, then, essentially weigh 

up the benefits of the 5-year roll out of FTTH in lower-income areas (as tendered by the merger 

parties), insofar as they are merger-specific, which will benefit certain consumers, and any 

negative competition effects of the proposed transaction on all consumers of these services, 

including the future costs of data/internet services in the medium to longer term because of the 

competition concerns. 

In this context, the proposed transaction impacts an extremely important component 

of the consumer basket – access to affordable internet/data services and the future costs of these 

services. It is stated that fiber access – if ubiquitous, unfettered and cheap – may lower 

unemployment and poverty, increase consumption, and improve health and education 

outcomes. Establishing affordable fiber networks can help uncover economic potential, 

especially in areas where capped, expensive mobile broadband is the only alternative. 

In order to secure the promised benefits of the merger to the population, the merging 

parties’ tendered conditions include commitments to capital expenditure for five years, roll-

outs for five years and supply-chain concerns. The Tribunal, in this context, must first consider 

whether or not the positive and/or negative public interest issues are merger-specific. 

Afterwards, it must determine, for each merger-specific point, if it is substantial enough to count 

in the balancing act. 

Starting off with Vodacom’s tendered capital commitment, it plans to spend R60 

billion in South Africa in capex over a five-year period, including for the roll-out of no less 

than 564 5G sites in South Africa on average per annum. However, this pledge can already be 

visualized in its publicized pledge of April 2023, where it states the same amount of investments 

“on the entire network”. These amounts relate, according to the Tribunal, to maintaining 

Vodacom’s market position, and not as a new investment opportunity that arises from the 

merger with Maziv. Thus, Vodacom’s tendered capital expenditure is not merger-specific, but 

instead their planned expenditure without the proposed transaction. 

Next, Vodacom undertakes to rollout no less than 564 5G sites in South Africa on 

average per annum over a five-year period. To determine the merger-specificity of Vodacom’s 

5G commitment, one must determine whether the commitment would result in more sites than 
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what would be the case absent the proposed deal. The Tribunal states that this commitment fail 

on this contrafactual test because Vodacom’s spectrum license requires the same commitment 

– if not more roll-out – than what the tendered conditions provide for. Therefore, Vodacom’s 

roll-out commitments with respect to 5G are not merger-specific. 

Moving on to the matter of connecting schools, police stations and health care 

facilities, the Maziv Group tenders to provide uncapped access to Wholesale FTTH Services 

for every public or private school it passes. Vodacom SA shall further provide mobile 

broadband access to the 15 police stations as well as to 1,573 Healthcare Facilities and 210 

libraries on the terms contemplated in the Vodacom 2024 Spectrum License. Again, these 

commitments relate to Vodacom’s spectrum license and therefore are not merger-specific. The 

merger parties have not demonstrated or quantified any alleged incremental benefits that would 

result from this proposed transaction over and above what is contained in their licensing 

obligations. 

With regards to Maziv’s capital commitment, it commits to spend at least R10 billion 

in capex over a period of five years in order to increase localization in South Africa. The first 

issue with this proposition is that the spending includes “the acquisition of businesses by the 

Maziv Group”, which will lead to further concentration in the hands of the largest fiber 

incumbent, Maziv. Secondly, it is shown by the Tribunal that this commitment is far lower than 

its planned capital expenditure, meaning that the spending in capex is less than the actual 

planned capex spends absent the merger. Thirdly, the investment counterfactual shows that 

finding a new investor could delay the capex associated with the planned rollout by Maziv by 

three years. Thus, merger-specificity is not shown here. 

Following the commitment analysis, in terms of FTTH rollout, Maziv commits that its 

capex spend will result in at least one million homes being passed with infrastructure on a 

cumulative basis in Lower Income Areas within a period of five years. In this context, Maziv 

claims that it is the only FNO that has thus far expressed an interest to roll out fiber at scale in 

these areas. Yet, the Tribunal notes that the commitments relate to homes ‘to be passed’ and 

not actual connections, meaning that the number of homes actually connected would be much 

lower than the number of homes passed. In addition, there is no price commitment tendered in 

terms of connecting the homes to be passed in these areas. The Commission contends that 

although the merger parties commit to network rollouts, rollout by competing firms would 

likely yield better competitive outcomes than rollout by a single vertically integrated entity. 

The reason being that the rollout in the Reach areas will happen because of competition for the 

market and the other market characteristics regardless of the proposed transaction. Thus, Maziv 
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as the largest incumbent is set to lose market share to its competitors if it does not for a 

significant period of time roll out FTTH. In this sense, merger-specificity can only be 

considered to the roll-out to Key Areas, as there is no evidence that other players would at this 

stage target this market segment at the same scale as Maziv. 

Lastly, other smaller factors are considered. An increase by the Maziv Group of its 

procurement spend on goods manufactured and assembled in and services provided in South 

Africa is deemed merger-specific, even if potentially not substantial. Another point is the 

remainder of its headquarters in South Africa, which is considered immaterial or negligible for 

purposes of the balancing exercise. In conclusion, the merger-specific sector benefits are limited 

to the roll out of FTTH to Key homes and related ancillary benefits, as well as the increase in 

local procurement.  

However, negative effects from the merger are also considered. The main issue is a 

potential change in the telecommunications market dynamic originated from the Vodacom and 

Maziv merger. In order to effectively compete with the merged entity, the rival firms would 

have to strengthen themselves by way of further mergers and consolidations, thus promoting 

even greater concentration in the sector. Given the magnitude of the proposed transaction and 

the concerns raised by various parties about it, this concern is deemed merger-specific and 

contributes to a negative effect on the industry.  

With the effects of the merger on the particular telecommunications industry analyzed, 

the Tribunal then sets out to assess its effects on employment. In terms of employment 

commitments, the merger parties give a moratorium and a headcount commitment. The Maziv 

Group further undertook to create 10,000 direct or indirect employment opportunities through 

the introduction of an Internet Retailer distribution model for services in Lower Income Areas. 

These commitments do not reflect any merger-specific effects from the merger, 

according to the Tribunal. They state that the anticipated growth of the mobile sector will drive 

job creation regardless of the proposed transaction and is not specific to this transaction. At 

worst, absent the proposed transaction, there would be a delay in the future rollout by Maziv 

and the ancillary job creation as it is significantly incentivized to partake in the land grab. Thus, 

the employment benefits are not considered merger-specific.  

Next, the Tribunal evaluates the effects of the merger on the ability of SMEs and firms 

controlled by HDP’s to enter, participate and expand in the market. The merger parties submit 

that because Vumatel makes use of small- and medium-sized building contractors to build its 

fiber network, and the merger will result in the rollout of fiber to Reach and Key areas at scale 

and at pace, this will also benefit these same contractors. This condition, however, is not 
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specific to the merging parties, since other FNOs will continue to rollout in the Reach areas. 

There are also evidenced benefits for FNOs for working with local contractors, already present 

pre-merger. On the other hand, commitments to utilize HDP supplies are not valid since they 

are already utilized by the merging parties pre-merger; what is more likely to occur is a negative 

impact on this group, as numerous Vodacom HDP suppliers would have their contracts 

terminated as they overlap with Maziv HDP suppliers. Lastly, Maziv commits to establish and 

investment fund of R300 million to aid the small suppliers. Although trivial in size, this 

commitment is considered merger-specific.  

Moving on to the effects of the merger on national industries to compete in 

international markets, CIVH has testified that, with Vodacom, it plans to pursue ventures in 

other African countries. The DTIC further submits that Maziv will, under a cooperation 

agreement, provide technical and commercial support to a CIVH subsidiary, CIVH Africa, that 

has been established to roll out fiber on the African continent. However, the Tribunal does not 

regard these considerations as merger-specific, since the merging parties do not put up evidence 

that this cannot happen without the present transaction. 

Lastly, the Tribunal analyzes the effects of the merger on the promotion of a greater 

spread of ownership, particularly to HDPs and workers. While there are slight reductions in the 

percentages of black economic interest and voting rights due to the transaction, the merging 

parties argue that the value of Maziv will increase and the broad-based nature of the HDP 

ownership of Maziv will be enhanced. This is the case because the transaction was designed to 

ensure that B-BBEE requirements were met. Thus, HDP ownership increase is not substantial 

for the merger.  

Regarding workers, Maziv asserts the creation of a Participatory Phantom Scheme, 

valued by R45 billion. Yet, no actual shares are given to employees, directly or indirectly. As 

a result, the employees cannot claim to be owning the company with the consequential rights 

of ownership i.e. participating in the affairs of the company as shareholders. The Tribunal finds 

that the employee benefit scheme is a notional (phantom) scheme that does not promote a 

greater spread of ownership. However, the phantom scheme holds benefits for the employees 

through dividend payments, which is a benefit arising from the proposed transaction. This 

benefit will be considered in the weighing-up exercise. 

 

Weighting-up exercise 

With all merger-specific effects, from both the competition assessment and the public 

interest assessment, considered, the Tribunal must then weigh up or balance the anticompetitive 
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effects of the merger with the public interest benefits. There is consensus in that, to the extent 

that a merger results in substantial harm to competition in the provision of data services, this is 

likely to worsen the terms of access to data services and will harm South African consumers. 

On the other hand, to the extent that a merger results in fiber being deployed faster and more 

extensively in the market as a whole than without the merger, particularly to low-income areas, 

this would be likely to benefit consumers. 

The Tribunal makes the balancing exercise in the context of the purpose of the Act, 

that is foremost to “promote and maintain competition in the Republic in order to provide 

consumers with competitive prices and product choices; to promote employment and advance 

the social and economic welfare of South Africans; ensure that SMEs have an equitable 

opportunity to participate in the economy; and promote a greater spread of ownership, in 

particular to increase the ownership stakes of HDPs”. On the evidence provided by the Tribunal, 

some consumers will benefit from the proposed transaction through faster FTTH rollout, 

specifically in the Key areas where there has not been FTTH rollout at scale, and all of its 

associated benefits. Meanwhile, many other consumers will be affected by the anti-competitive 

effects, with the main concern being higher prices due to a loss in competition after the proposed 

transaction.  

In this context, the Tribunal considers for the weighing-up of the interest of the public: 

(i) the duration of the merger-specific positive public interest commitments and the duration of 

the harm from the loss in competition as a result of the proposed transaction; and (ii) the number 

of consumers/SMEs/HDPs/employees that will benefit from the merger-specific advantageous 

public interest commitments versus the number of consumers/small FNOs/SMEs/HDPs 

affected by the anti-competitive effects. Considering the positive public interest effects, these 

are identified to end after five years, or after a limited period of time. In contrast, the effects of 

the proposed transaction will endure and the loss of competitive rivalry at several levels as a 

result of the proposed transaction, and the likely foreclosure of rivals that cannot be effectively 

monitored and effectively enforced, is permanent in nature. 

In terms of the collective numbers of consumers/SMEs/HDPs/employees that will 

benefit from the merger-specific public interest benefits, they relate to the number of 

households to be passed (not connected) with FTTH (and associated employment and SME 

connectivity benefits that have not been quantified, but are related to the homes in the Key 

areas). Furthermore, a number of employees will benefit from the phantom scheme that is not 

a worker ownership scheme, but the employees will receive benefits in the form of dividends. 

An unquantified number of SMEs and HDPs will benefit through the Enterprise Development 
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Fund (in the Tribunal’s view a trivial fund amount in the context of this transaction) and the 

increase in Maziv’s local procurement. This must be balanced against the millions of South 

African consumers that will be adversely affected through the anti-competitive effects 

associated with a loss in competitive rivalry as a result of the proposed transaction. Furthermore, 

many thousands of South African SMEs and HDP firms that make use of data and internet 

services stand to ultimately be negatively affected through the adverse competition effects 

brought about by the proposed transaction. 

Given the duration of the adverse effects and the millions of South African 

consumers/SMEs/HDPs that would be affected by this, the Tribunal concludes that the net 

effect of the proposed transaction on South African consumers/SMEs/HDPs, and the sector as 

a whole, will be negative. In this sense, the proposed transaction cannot be approved on 

substantial public interest grounds. The merger’s anti-competitive effects will be permanent. 

The merger-specific public interest benefits of the proposed transaction, on the other hand, are 

limited in duration and do not outweigh its negative competition effects that relate to various 

relevant markets and that will ultimately impact millions of South African consumers that will 

increasingly in the future be making use of data/internet services. For these reasons, the 

Tribunal decided for the prohibition of the merger. 

 

The Appeal Court Judgement 

A year after the decision by the Tribunal to prohibit the transaction between Vodacom 

and Maziv, the merging parties, alongside the Minister of Trade, Industry and Competition, 

appealed to the Court in order to review the imposed decision. This new analysis was subject 

to a revised set of conditions proposed by the merging parties in accordance with the Minister, 

which attempted to address the failings highlighted by the Tribunal. The Court, thus, was faced 

with a new assessment – one not opposed by the Commission – of which the appealers favored 

the approval of the merger subject either to the original conditions rejected by the Tribunal or 

to the new conditions.  

In this context, the Court chooses not to review the findings brought by the Tribunal 

on the competition side, besides pointing out some pertinent observations about the inadequacy 

of the Tribunal’s hearing. Instead, the Court focuses on the evaluation of whether the revised 

conditions, which have now been agreed between the parties, suffice to justify the approval of 

the merger. In other words, the Court is required to examine whether these conditions are of 

such a weight that they gainsay any adverse competition finding as set out by the Tribunal in 

its determination of the competition test.  
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Initially, thought, the Court emphasizes relevant misdirection’s on the part of the 

Tribunal that deserve an analysis. This concerns primarily the basis by which the Tribunal had 

sought to deal with the relevant counterfactual. The Court argues that, unless there is clear 

evidence that there is a dynamism in the market such as a change will happen, it does not 

behoove the Tribunal to find material changes to a status quo, in the absence of clear evidence 

to that effect. This evidence, according to the appealers, did not manifest for this case. To the 

contrary, the evidence relied upon by the Tribunal to support its conclusion was, in their view, 

at worst non-existent and at best tendentious. 

The first example of misdirection by the Tribunal can be observed in its reliance on an 

internal document of Vodacom, utilized to justify a competition counterfactual. The Court 

highlights that no other evidence was produced to justify a conclusion that Vodacom would 

develop its own independent business in competition to Maziv. The Tribunal also failed to 

follow a proper methodology to ascertain the credibility of interviews. In this sense, the 

Tribunal failed to read the context of the very document upon which it had heavily relied on.  

The Court continues, showcasing that the inclusion and reliance of these documents 

on the Tribunal report was not made public to the merging parties. As the Court states, this is 

not a case where the Tribunal took judicial notice of facts that were widely known and not 

subject to reasonable dispute. This was an exercise in which the Tribunal relied on evidence, 

which was never part of the record, which was never presented to the parties, and which 

compromised the fairness and impartiality of the proceedings. 

Other examples are present in the Tribunal’s decision, but the Court decides not to 

follow up on its analysis. This is because the present appeal can be disposed of on the basis that 

even if the Tribunal was correct with regard to its findings on foreclosure, its decision to refuse 

to approve the proposed merger must now be reevaluated on the basis of the amended 

conditions agreed to between the merging parties and the Commission. The Court, thus, moves 

on to review the new amended conditions presented by the appealers. 

The Court begins by discussing the Tribunal’s interpretation of the public interest 

grounds. On the basis of a misreading of the strategic documents, the Tribunal found that the 

various public interest commitments would have happened even absent the proposed merger. 

The Court, however, argues that, but for the conditional approval of the proposed merger, the 

various public interest commitments may not have been realized. Once the implementation of 

the transaction was made conditional on this realization of the merger, it became certain that 

each of them, read together, complied with earlier decisions by the Court, stating that 

“maintaining or increasing the scope for choice of essential and much-needed services with 
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particular regard to the plight of the financially under-resourced or the vulnerable, should 

always be at the back of the decision-makers’ minds when dealing with mergers.” 

In this context, as noted by the Minister, the commitment by the merging parties to 

invest in lower income areas, the proposed FTTH connection of schools and police stations, 

which at present are without such connection, held the possibility of significant change in under 

resourced communities. That the Tribunal elided over the impact of these commitments to the 

public interest provisions as set out in the Act compounded the conclusion that the Tribunal’s 

approach to public interest conditions constituted the kind of misdirection which justifies its 

finding being set aside. In addition, these conditions are likely to benefit consumers, and cannot 

be located in the five factors set out in the public interest grounds. Thus, these need to form part 

of the enquiry relating to the competition test, which the Tribunal failed to do. 

Indeed, the Court argues that the competition test needs to be broadened in order to 

take account of the constitutional rights set out by the Competition Act. This approach 

recalibrates competition law in that, in effect, the competition test cannot simply be located in 

a narrow conception of consumer welfare. In this connection, competition law should also seek 

to protect “the most vulnerable consumers”, a standard which focuses on the most vulnerable 

consumers, and which would concern itself with the impact of an agreement or a practice on a 

particular cluster of consumers (or end users) being the least fortunate or most vulnerable. 

With this in mind, the Court highlights that both the appealers and the Commission 

were of the view that the amended conditions cured all earlier deficiencies. As indicated by the 

Court, some of the proposed conditions must be located within the broad context of a 

competition test. Thus, the revised conditions impose a clear obligation on the merging parties 

to divest wholesale fiber infrastructure in areas where Vodacom has rolled out infrastructure 

which: (i) has overbuilt Maziv FTTH infrastructure; (ii) has been transferred to Maziv in terms 

of the merger; and (iii) Vodacom is using to provide wholesale FTTH services. 

Additionally, a revised clause now imposes significant powers insofar as the 

established monitoring trustee is concerned. It obliges Maziv and Vumatel to conduct a 

divestiture subject to a transparent and competitive bidding process which will facilitate broad 

participation by a prospective purchaser. In this context, an obligation is imposed upon the 

parties to ensure that the divested agreement is implemented as soon as practical after the date 

of signature of the agreement of Maziv. From the implementation date until the infrastructure 

has been sold they are obliged to preserve and maintain the overlapping infrastructure and 

manage the overlapping infrastructure with reasonable care and skill pursuant to good business 

practices. This condition is designed to respond to the concerns of the Tribunal, in particular 
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the possible increase in concentration and overlapping FTTH areas and, if a new entrant buys 

the infrastructure, the difficulty it may have to become an effective competitor without 

Vodacom as an anchor customer. 

Next, the revised conditions include a commitment by Vodacom to achieve a 5G 

population coverage of 90% within five years. Accordingly, it has committed to R 60 billion of 

capital expenditure spent on rolling out no less than 564 5G sites per annum. Vodacom must 

also connect additional fixed wireless access users over a five-year period with packages of 

100GB or more per month. Of particular importance is Maziv undertaking to achieve an average 

connection rate across existing and new infrastructure in lower income areas, which means in 

each suburb, town, village, township and informal settlement in South Africa where the average 

household income is less than or equal to R 254 495 per annum.  In short, Maziv must connect 

significant cohorts of the population in impoverished areas, at the very least areas where 

consumers would struggle to otherwise be connected. This particular provision will ensure that 

consumers pay the lowest possible price or in certain instances may not have to pay any price 

at all in order for Maziv to fulfil its obligation. 

In summary, the Court argues that none of these particular provisions can be located 

in the five areas specified as public interest concerns. All of these address the most vulnerable 

consumers in society and accordingly must form part of a competition test. To that extent 

therefore, even if the Tribunal’s decision on foreclosure was to stand, an overall evaluation of 

the competition assessment – taking into account the obligation to interpret the test within the 

prism of the Constitution and therefore within a broader concept of consumer welfare as 

indicated – justifies the conclusion that these conditions outweigh the initial concerns 

articulated in the Tribunal’s decision. 

Yet, public interest concerns are also addressed by the revised conditions. It establishes 

an Enterprise and Supply and Development Fund which has, as identified beneficiaries, local 

contractors and distributors involved in infrastructure build and fiber uptake process fund. It 

will pay for business support and/or coaching of SMEs and firms owned by HDPs in the 

telecommunications sector. The revised agreement will also provide for the creation of 10,000 

direct or indirect jobs. Lastly, the merging parties commit to increase the number of police 

stations to be provided with fixed wireless access to 100, to provide such access to 1573 health 

care facilities and 210 libraries, and to provide free uncapped access to wholesale FTTH 

services to every school, both private and public. 

Manifestly, the Court understands that these conditions will have a material effect on 

poorer areas of the country which to date have been denied the obvious benefits of such access. 
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When account is taken of the conditions which must now form part of the competition test, and 

the various public interest commitments which are directed, to a significant extent, to 

benefitting the poorest sections of the South African population, the Court thus concludes that 

the decision by the Tribunal to refuse approval of the merger must be set aside. With this, the 

merger between Vodacom and Maziv is to be approved, subject to the mentioned conditions. 

 

Lessons from the case 

The Vodacom and Maziv case demonstrates a proper display of balancing between 

competition and public interest concerns. In it, the antitrust authorities must analyze the 

duration of both benefits and harms originated from the merger, as well as the quantity of 

affected individuals for each contemplated agent in the case (i.e., consumers, SMEs, HDPs, 

workers). For the present transaction, the Tribunal had to contrast a limited period of five years 

of which the public interest benefits would be enforced and affect a limited number of agents 

against an unlimited or unpredictable period of anticompetitive effects that would affect all 

agents. If, for example, the competition concerns were expected to be diluted over time, either 

due to lesser barriers to entry or the introduction of cheaper products, etc., or if the public 

interest benefits affected all consumers of the telecommunications market, then perhaps a 

different outcome would be in order. 

Another point of interest from the merger is the discussion from the Court surrounding 

the ‘most vulnerable consumers’, and how the amended conditions dealt with reducing the 

competition concerns. The Court discusses how concerns that affect the vulnerable consumers 

must be treated in the same test of competition, in a matter that broadens the consumer welfare 

interpretation. This argument runs counter-intuitively to an efficiency argument, in the sense 

that, although it refers to consumers in general, it ignores the main element of price reduction 

in favor of providing infrastructure to the poor. It could be argued that this is a public interest 

concern related to industry, in the matter that providing essential services to the most 

necessitated is of higher priority than an overall price reduction. Alas, this is a specificity of the 

South African antitrust, and not necessarily of antitrust economics. 

 

3.3 DISCUSSION OF THE RESULTS 

 

The review of the cases above (summarized in Appendix A) exposed several 

considerations over the application of public interest grounds in the South African antitrust. 

They demonstrated how an issue is firstly raised, how the authorities determine merger-
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specificity, and how substantiality is measured. The cases also show how the public interest 

concerns can be weighted with an efficiency conclusion. Lastly, the cases highlight several 

interpretations to have on each public interest ground, and how each must be remedied. Below, 

a general discussion of the public interest grounds in South Africa is made. 

The analysis of public interest concerns is a separate, yet complementary review to the 

competition one. Whilst the discussion over public interest grounds is independent, it must have 

in mind the considerations and conclusions made in the competition analysis, as a way to not 

interfere with any positive efficiency results. In this sense, a merger case cannot be approved 

without the assessment of public interest grounds, and these have the power to prohibit a merger 

if the negative effects are deemed too significant to the public.  

These concerns can be raised by any party that has an active interest and participation 

in the case. Although the Antitrust Authorities may indicate possible issues, these are typically 

called for by third parties – such as labor unions, the Government, rival firms or firms dependent 

on the merged entity – and the merging parties in regards of benefits – as a way to favor the 

approval of the transaction. Although any problem can be raised, these must be contemplated 

by one of the five public interest grounds as specified in the Competition Act, lest it be the 

responsibility of another institution. 

For each concern that is raised, the Antitrust Authorities must determine if the effects 

highlighted by the parties are specific to the merger. This is because the antitrust jurisdiction is 

limited to these merger-specific effects. It cannot affect nor change arrangements that were 

already established pre-merger, nor can it propose changes that go beyond its function as a 

regulator of competition. These considerations can be best viewed on the Walmart and 

Massmart transaction, when the Tribunal emphasized that it could not grant additional rights to 

the unions, nor develop a comprehensive industrial policy as desired by the Government.  

Merger-specificity can be determined in many forms. In the Distillers and Stellenbosch 

Farmers case, the Tribunal identifies that, from 1,414 employees that were to be retrenched, 

630 accepted voluntary retirement and 621 accepted voluntary retrenchment, leaving only 164 

people who were forcibly retrenched due to the merger. In the Walmart and Massmart case, the 

inclusion of SMEs in the issues raised was deemed acceptable due to Massmart’s ability, post-

merger, to source suppliers externally. And in the Simba and Pioneer case, the reduction of 

HDP ownership was considered because, absent the merger, the shares owned by black citizens 

would be higher.  

After concluding on the merger-specific concerns, the Antitrust Authorities must then 

determine the substantiality of the effect. Although an issue may be considered specific to the 
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transaction, they can only be treated as a problem (or benefit) if the effects are significant. As 

an example from the Metropolitan and Momentum case, substantiality is recognized for 

employment when its loss is of considerable magnitude and that short-term prospects or re-

employment for a significant portion of the affected class is limited. Thus, there must be limited 

options in the near future and numerous agents must be affected relative to its total, in order for 

substantiality to be proven. 

When an issue is deemed substantial and of negative nature, then the evidential burden 

will shift to the merging parties in order to address the problems raised in the way of 

undertakings, but these can only be considered if conditioned to the approval of the merger. 

This is because the focus of the remedies is to encourage the merged entity to do that which it 

may not be incentivized to in a private perspective. These remedies must be limited in time, 

have an economic logic connected to the incentives of the merged entity, and must be the least 

interventionist possible, in order to not burden the Antitrust Authorities with regulatory costs.  

These remedies must also deal with the “residual” effects of the issue. In this sense, 

concerns raised by a merger that can be solved by the Labor Court, by the labor unions, by the 

Government, by negotiations between the merging parties and third parties, or any other 

institution must not be dealt with. Only when the effects are outside of the scope of other 

institutions, can the Antitrust Authorities enforce remedies to deal with the issues raised. In this 

context, typical remedies involve the prohibition of retrenchments for a period of time, a 

condition to not break any pre-merger contracts with employees and suppliers, the 

establishment of an investment fund to train and integrate SMEs and firms owned by HDPs into 

the merged entity’s supply chain, and the establishment of an HDP and worker quota for 

shareholders. 

When all issues are discussed, merger-specificity and substantiality are determined, 

and remedies are considered and applied, then a net conclusion must be raised over public 

interest grounds. This conclusion can be reached by analyzing the duration and number of 

affected agents, as well as how effectively the proposed remedies will deal with the issues 

raised. Typically, each issue is solved individually instead of comparing the positive and 

negative public interest effects of a merger and reaching a net conclusion, so as to always 

minimize negative consequences and benefit from the positive ones. 

However, if the remedies are deemed not sufficient, and the negative effects out-

weight the positive public interest grounds originated from the merger, then it will be deemed 

a candidate for prohibition on public interest grounds. If this situation occurs, then the Antitrust 

Authorities must make a final weighting with the competition assessment to verify if the merger 
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has a net positive effect overall. The same can be done for a negative competitive conclusion 

and a positive public interest conclusion.  

In this context, the weighting-up is done by analyzing the duration and the number of 

affected agents. As an example, the Vodacom and Maziv case contemplated the negative 

competitive effects of the merger for all consumers in the telecommunications market for an 

undefined period of time, versus small benefits to be gained by a particular group of SMEs and 

HDPs for a period of only five years. If the net conclusion for the case is negative, after 

weighing the competitive and public interest concerns, then the merger must be prohibited and 

can only be heard again in the Appeal Court. 
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4 CONCLUSION 

 

This dissertation began by highlighting the dissatisfaction expressed by several authors 

with the contemporary antitrust framework, particularly its reliance on the lens of economic 

efficiency. Such a narrow focus has overlooked enforcement to concerns that extend beyond 

efficiency alone. In the theoretical review (Chapter 2), the dissertation examined the debate on 

the objective of modern antitrust policy, outlining its foundations in total and consumer welfare. 

It also explored the implications of adopting a broader conception of competition – one that 

incorporates additional stakeholders, such as workers and small- and medium-sized 

entrepreneurs, and envisions a more coordinated relationship with industrial policy. These 

emerging perspectives serve as an effort to identify and evaluate potential alternatives to the 

post-Chicago paradigm. 

An historical experience that could illustrate this debate is the case of South Africa. 

This country was selected as a case study, given that its antitrust regime incorporates objectives 

beyond economic efficiency. This choice aimed to assess whether the South African model 

might serve as a viable alternative model to post-Chicago enforcement.  

The dissertation demonstrates, however, that South Africa continues to rely on the 

traditional welfare standard, albeit with a stronger emphasis on consumer welfare and dynamic 

efficiency. Its relevance as a jurisdiction for examination lies instead in its integration of non-

efficiency objectives alongside the conventional framework. In this regard, South Africa adopts 

a broader conception of antitrust, one that recognizes additional stakeholders potentially 

affected by anticompetitive conduct and fosters interaction between competition policy and 

industrial policy, particularly through its merger control remedies. 

The incorporation of non‑efficiency objectives – referred to as public interest 

considerations and assessed alongside traditional efficiency criteria – constitutes a distinctive 

feature of South Africa’s competition law regime. Their adoption did not stem from a 

judgement that they represented a superior analytical framework when contrasted with 

post‑Chicago or Harvard School approaches. Rather, these public interest provisions were 

introduced to confront the specific socioeconomic conditions of South Africa. They were 

designed to address the entrenched patterns of economic concentration and racial inequality 

produced by the country’s history of colonialism and apartheid. Consequently, the aims, 

analytical methods, and practical implications of this framework are uniquely shaped by the 

South African context. 
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Although these provisions are rooted in South Africa’s particular socioeconomic 

context, their inclusion does not preclude analysis from a broader, more universal antitrust 

perspective. In fact, the design and application of public interest considerations in South African 

competition law reflect several insights advanced in the international literature advocating for 

an expansion of antitrust objectives beyond narrow economic‑welfare metrics. Moreover, the 

South African experience might indicate that goals extending beyond economic efficiency can 

be incorporated into merger control in a manner that is both systematic and transparent, 

comparable in rigor to the approaches employed in post‑Chicago jurisdictions such as the 

United States and the European Union. 

As examined in the second chapter of this dissertation – particularly in relation to 

contemporary antitrust objectives and the conception of enforcement as a mechanism for 

protecting economic agents from abusive transfers of wealth – the South African competition 

law framework may likewise be interpreted through a “wealth‑transfer” len. This perspective 

highlights the capacity of competition authorities not only to prevent firms from extracting 

wealth abusively from consumers, workers, small- and medium‑sized enterprises (SMEs) and 

historically disadvantaged persons (HDPs), but also to facilitate the redistribution of such 

wealth toward groups that have been structurally marginalized. This rationale is reflected in the 

range of remedies imposed as conditions for merger approval, which frequently require 

commitments to invest in local communities, enhance worker welfare, and deliver tangible 

benefits to consumers, thereby contributing to broader processes of social upliftment. 

Furthermore, this dissertation contends that South African antitrust enforcement might serve as 

an instrument for economic decentralization, insofar as it encourages the redirection of 

resources from merging firms toward regional and local economies. 

The inclusion of public interest concerns on antitrust enforcement also showcases, the 

consequence of including additional agents onto the framework. The possibility of participation 

in the merger cases by unions, by smaller firms dependent on the merging parties, by the 

Government and by other institutions reveals how, even if their concerns will not necessarily 

compose the final decision of a transaction, they could nevertheless be heard by the antitrust 

authority in a way that actively molded the decision-making of the cases. This process of 

inclusion could be viewed as a way to promote a more democratic antitrust that effectively 

hears the concerns of the many agents affected not only by the present merger, but by the 

historical construction of South Africa, thus aiding in the legitimation of antitrust as a tool of 

economic and social transformation. 
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In this sense, this dissertation considers that antitrust in South Africa might have a 

more effective dialogue with other public policies in order to minimize negative effects from 

mergers whilst also promoting the benefits from it. This can be seen in remedies imposed on 

merger-specific retrenchments, the promotion of investments in key industrial sectors, the 

establishment of funds to aid in the economic ascension of SMEs, and the aid of the ‘most 

economically vulnerable’. These remedies aid in policies that involve employment, 

industrialization, social mobility and technological advancements, whilst also recognizing the 

limits of antitrust in dealing only with the “residual” effects of a merger. 

However, the incorporation of public interest considerations also presents notable 

drawbacks, particularly in the South African system. The expanded participation of a wide 

range of stakeholders can prolong merger proceedings, increase uncertainty, and raise the costs 

associated with transaction assessment, as authorities must evaluate a broader set of 

perspectives and determine which issues are merger‑specific, substantial, and capable of being 

effectively remedied. One potential consequence is that merging parties may proactively offer 

extensive public‑interest commitments – sometimes exceeding what is strictly necessary – in 

an effort to pre‑empt or mitigate regulatory scrutiny. As a result, several mergers have been 

approved subject to conditions that might extend beyond concerns directly attributable to the 

transaction itself, thereby heightening the likelihood that such remedies may generate 

unintended effects on the competitive dynamics of the market. 

Furthermore, a potential consequence of the South African approach to public interest 

regulation is the growing involvement of the Minister of Trade, Industry and Competition, 

which may signal an emerging tension between the competition authorities and broader 

governmental policy objectives. Periods of high unemployment and economic recession appear 

to have encouraged the Minister to engage directly with merging parties, seeking to condition 

the approval of large mergers on commitments related to job creation and enterprise 

development – commitments that do not necessarily address merger‑specific concerns. Such 

practices risk redirecting the purpose of public interest provisions toward the pursuit of broader 

industrial or developmental policies, potentially generating economic distortions and 

undermining the perceived legitimacy and autonomy of the competition authorities. From this 

perspective, if merging parties can effectively resolve all public interest issues through 

negotiations with the Government, leaving the competition authorities to merely assess the 

resulting undertakings, the substantive role of public interest considerations within antitrust 

enforcement might be significantly weakened. 
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 Ultimately, the incorporation of public interest considerations into the South African 

competition law framework reflects the country’s distinctive socioeconomic conditions while 

drawing upon a broader body of international scholarship. It could be argued that these 

objectives might contribute meaningfully to the redistribution of wealth from historically 

advantaged groups to historically disadvantaged populations, while simultaneously enabling 

the latter to participate more substantively in competition‑law processes. At the same time, it 

can be also argued that the introduction of such considerations may weaken the focus and 

coherence of antitrust enforcement by creating avenues for political intervention and shifting 

attention away from merger‑specific competitive effect 

These outcomes stem from deliberate policy choices made during the enactment of the 

Competition Act. However, as far as the South African experience reflect their own history, 

any attempt to transplant public interest provisions into another jurisdiction would necessarily 

require alignment with that country’s particular socioeconomic context and historical trajectory. 

Nevertheless, the merger analyses examined in this dissertation suggest that the South African 

model is both operationally feasible and grounded in an economic rationale supported by 

academic and international literature. As such, it might offer a valuable reference point for 

jurisdictions grappling with rising market concentration and the increasing transfer of wealth 

from consumers, workers, and smaller enterprises to large multinational conglomerates. 
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APPENDIX A – SUMMARY OF MERGER CASES ANALYZED 

 

Number Case Markets Involved 
Competition 

Assessment 

Public 

Interest 

Assessment 

Net 

Conclusion 

#1 
Shell and 

Tepco 

Petroleum Supply 

Chain 

No concerns 

raised 

No concerns 

raised 

Approved 

unconditionally 

#2 

Distillers 

and 

Stellenbosch 

Farmers 

Alcoholic and non-

alcoholic drinks 

Lessening of 

competition 

on the spirits 

market 

No concerns 

raised 

Approved with 

competition 

remedies 

#3 

Anglo 

American 

and Kumba 

Coal, mineral sands, 

zinc and iron ore 

No concerns 

raised 

No concerns 

raised 

Approved 

unconditionally 

#4 

Harmony 

and Gold 

Fields 

Gold extraction 
No concerns 

raised 

Employment 

concerns 

raised 

Approved with 

public interest 

remedies 

#5 

Metropolitan 

and 

Momentum 

Medical insurance 
No concerns 

raised 

Employment 

concerns 

raised 

Approved with 

public interest 

remedies 

#6 
Walmart and 

Massmart 
Retail market 

No concerns 

raised 

Employment 

and 

SME/HDP 

concerns 

raised 

Approved with 

public interest 

remedies 

#7 

ABInBev 

and 

SABMiller 

Alcoholic and non-

alcoholic drinks 

Concerns 

raised on 

input market, 

but solved 

by merging 

parties 

Employment 

and 

SME/HDP 

concerns 

raised 

Approved with 

public interest 

remedies 

#8 

Coca-Cola 

and Various 

Bottling 

Operations 

Non-alcoholic 

drinks 

No concerns 

raised 

Industrial, 

employment 

and 

SME/HDP 

concerns 

raised 

Approved with 

public interest 

remedies 

#9 
K20 and Old 

Mutual 
Financial services 

No concerns 

raised 

Employment 

and 

ownership 

concerns 

raised 

Approved with 

public interest 

remedies 

#10 
SOIHL and 

Chevron 

Petroleum Supply 

Chain 

No concerns 

raised 

Industrial, 

employment, 

SME/HDP 

and 

ownership 

concerns 

raised 

Approved with 

public interest 

remedies 

#11 
Glencore 

and Chevron 

Petroleum Supply 

Chain 

No concerns 

raised 

Industrial, 

employment, 

SME/HDP 

and 

ownership 

concerns 

raised 

Approved with 

public interest 

remedies 
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Number Case Markets Involved 
Competition 

Assessment 

Public 

Interest 

Assessment 

Net 

Conclusion 

#12 

Simba and 

Pioneer 

Food 

Branded Food and 

Beverages 

No concerns 

raised 

Industrial, 

employment, 

SME/HDP 

and 

ownership 

concerns 

raised 

Approved with 

public interest 

remedies 

#13 

Coca-Cola 

and 

Commission 

Non-alcoholic 

drinks 

Non-

applicable 

No concerns 

raised 

Approved 

unconditionally 

#14 
Vodacom 

and Maziv 
Telecommunications 

Concerns 

raised on all 

relevant 

markets 

Employment 

and 

SME/HDP 

concerns 

raised 

Initially 

prohibited, 

then approved 

with 

competition 

and public 

interest 

remedies 
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APPENDIX B – GUIDE TO ANALYZE PUBLIC INTEREST CONCERNS IN 

SOUTH AFRICAN LEGISLATION 

 

1. Engaged parties submit Public Interest grounds that might be affected by the 

merger. 

2. Antitrust authorities review each issue raised and determine merger-specificity. 

3. For each public interest concern that is deemed merger-specific, the antitrust 

authority must then determine substantiality of the effect. 

4. For each public interest concern that is deemed substantial, the antitrust 

authority will divide it into a ground contrary or complementary to the 

competition assessment.  

5. For the issues deemed substantial and negative to the public interest, the 

antitrust authority must present remedies that minimize their negative effects. 

When both positive and negative outcomes are present in a case, the antitrust 

authority must attempt to first address the negative concerns individually, 

instead of relying on a net conclusion. 

6. If the remedies are deemed not sufficient, then a balancing act must commence 

between the positive and negative public interest grounds that were deemed 

substantial. 

7. If the net conclusion of the public interest grounds is deemed negative, then 

the antitrust authority must attempt to balance it with the competition 

assessment, if the latter is positive. If the net conclusion, after balanced with 

the competition conclusion, is still negative, than a prohibition of the case is 

necessary. 


